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EXECUTIVE SUMMARY

As previously done in 2000, 2005 and 2010, the U.S. Environmental Protection Agency (EPA)
has combined the 2015 five-year review (FYR) reports for the Lemberger Landfill (LL) and
Lemberger Transport and Recycling (LTR) Superfund sites (Lemberger sites) into one

document. This is the fourth FYR for the Lemberger sites located in Franklin Township,
Manitowoc County, Wisconsin. The purpose of this FYR is to review information to determine if
the remedy for the Lemberger sites is and will continue to be protectiVe of human health and the
environment. The triggering action for thls statutory FYR was the signing of the previous FYR
on July 14 2010.

The 21-acre LL site is located approx1mately one- quarter mile from the affiliated LTR site (see
Figure 1). The LL site, formerly a gravel pit, was subsequently used as a township dump from
1940 to 1970. Lemberger Landfill, Inc. operated the LL as a sanitary landfill under a license
from the Wisconsin Department of Natural Resources (WDNR) from 1969 to 1976. An .
_estimated 1,750 to 2,500 cubic yards of fly ash were disposed of in the.landfill each month. The
" 16-acre LTR 51te operated as an unlined disposal area from 1970 to 1976. Wastes disposed of at
the site include an estimated 900,000 gallons of wood tar distillates, paint wastes, and other
industrial wastes- Farms and wide-spaced rural residences that utilize groundwater for drinking

are located near the Lemberger sites; and the general area is used for hunting. The nearby Branch
River (River) is used for swunrmng, fishing, and canoeing. !

In 1980, WDNR responded to complaints by nearby residents that leachate from the landfill had
seeped onto their properties. In 1985, volatile organic compound (VOC) contamination,
including 1,1,1-trichloroethane (TCA) and trichloroethylene (TCE), was detected in seven
residential wells northwest of the LTR site at levels that exceeded drinking water standards.
During 1993 to 1994, more than 1,500 drums, jars, and gas cylinders were removed from LTR,
and the site was fenced. During 1995 to 1996, a cover was constructed over the LTR site.

.On September 23, 1991, EPA signed a Record of Decision (ROD) for the Lemberger sites. The
1991 ROD, which covered the LL site and groundwater contamination from both sites, was titled
Operable Unit-1 (OU1). This ROD required a groundwater treatment system for sitewide
groundwater contamination and a source control action for the LL site. A source control action
for the LTR site (OU2) was not included in the 1991 ROD because further characterization was
" required. It was later determined that the LTR site contained buried drums and landfill hot spots,
and, therefore, warranted emergency removal action. In 1993, EPA signed an administrative
order on consent (AOC) with the potentially responsible parties (PRPs) to perform removal
activities at the LTR site. The PRPs, known as the Lemberger Site Remediation Group (LSRG),
had entered into a Consent Decree with EPA in 1992 to undertake the remedial activities at OU1
required by the 1991 ROD. In November 1993, field activities related to the excavation and
removal of the drums started, and a Preliminary Closeout Report (PCOR) for OU2 was signed in
October-1996 which signified the overall completion of the project. In 1994, EPA determined

- that all activities required by the AOC were complete and that there was no further risk from

" OU2. Based on this determination, EPA issued a No Further Actlon ROD in 1994 for the LTR
source control _operable unit (OU2).



For OU1, the pump and treat system operated from 1997 until 2006. Because groundwater
contaminant concentrations were decreasing, and because it was believed that attenuation was
occurring primarily through natural processes, EPA approved a temporary cessation of pumping
in order to perform a monitored natural attenuation (MNA) engineering demonstration project in -
a 2006 Explanation of Significant Differences (ESD). The MNA study was performed from
August 2006 through July 2008. The initial results did not indicate that MNA would be effective
at the Lemberger sites, and it was determined that additional data was needed in order to
determine if MNA could be a permanent remedy at the sites. Additional groundwater monitoring
data gathered since 2008 indicates the groundwater plume appears to be stable in the far down-
gradient plume (also called the “far field plume”), subject to seasonal-type variations. A more
thorough MNA study of the nearer plume (also called the “near field plume”) was conducted
from early 2013 through early 2015. EPA and WDNR will use this data to determine whether
MNA is a viable remedy for the remaining groundwater contamination at the sites.

The remedies at both the LTR and the LL sites are protective of human health and the
environment. Construction activities are complete, and the landfill covers, fences, and
institutional controls (ICs) are preventing direct contact with the contaminated wastes and soil.
Groundwater underlying the sites is routinely monitored and off-site existing private wells all
meet Wisconsin’s Special Casing Zone regulation set forth for the sites. Long-term ICs for soil
~ and groundwater have been implemented in the form of environmental restrictive covenants
(ERCs), deed restrictions and state restrictions that will ensure long-term protectiveness of
human health and the environment. ' '



Five-Year Review Summary Form

SITE IDENTIFICATION

Site Name: Lemberger Transport and Recycling site and Lemberger Landfill site

EPA ID: WID056247208 and WID980901243

Region: 5 State: WI City/County: Franklin Township/Manitowoc County

NPL Status: Final

Multiple OUs? Has the site achieved construction completion?
Yes Yes

Lead agency: EPA

Author name (Federal or State Project Manager): Demaree Collier

Author affiliation: EPA, Region 5

Review period: 7/18/2014 - 7/14/2015

Date of site inspection: 6/11/2015

Type of review: Statutory

Review number: 4

Triggering action date: 7/14/2010

Due date (five years after triggering action date): 7/14/2015

OUl, OU2, Sitewide Protectiveness Statement

Protectiveness Determination:
Protective

Protectiveness Statement:

The remedies at both the LTR and the LL sites are protective of human health and the
environment. Construction activities are complete, and the landfill covers, fences, and ICs are
preventing direct contact with the contaminated wastes and soil. Groundwater underlying the
sites is routinely monitored and off-site existing private wells all meet Wisconsin’s Special
Casing Zone regulation set forth for the sites. Long-term ICs for soil and groundwater have
been implemented in the form of ERCs, deed restrictions and state restrictions that will ensure
long-term protectiveness of human health and the environment.




I. INTRODUCTION

The purpose of a FYR is to evaluate the implementation and performance of a remedy in order to
determine if the remedy will continue to be protective of human health and the environment. The
methods, findings, and conclusions of reviews are documented in FYR reports. In addition, FYR reports
identify issues found during the review, if any, and document recommendations to address them.

_EPA prepares FYRs pursuant to Section 121 of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) and the Natlonal Contingency Plan (N CP) CERCLA
Sectlon 121 states:

“If the Preszdent selects a remedial action that results in any hazardous substances, pollurants
or contaminants remaining at the site, the President shall review such remedial action no less'
often than each five years after the initiation of such remedial action to assure that human health
and the environment are being protected by the remedial action being implemented. In addition,
if upon such review it is the judgment of the President that action is appropriate at such site in
accordance with section [104] or. [106], the President shall take or require such action. The
President shall report to the Congress a list of. Jfacilities for which such revzew is required, the
results of all such reviews, and any acttons taken asa result of such reviews.’

EPA interpreted this requlrement further in the NCP; 40 Code of Federal Regulations Section
300.430(f)(4)(ii) states: ,

“If a remedial action is selected that results in hazardous substances, pollutants, or

' contaminants remaining at the site above levels that allow for unlimited use and unrestricted
exposure, the lead agency shall review such actions no less often than every five years after the .
zmttatton of the selected remedial action.”

EPA conducted a FYR on the remedy implemented at the Lemberger Landfill and Lemberger Transport
and Recycling Superfund sites located in Franklin Township, Manitowoc County, Wisconsin. EPA is the-
lead agency for developing and implementing the remedy for the Lemberger sites. WDNR, as the
support agency representing the State of Wisconsin, has reviewed all supporting documentatlon and
provided input to EPA during the FYR process. :

This is the fourth FYR for the Lemberger sites. The triggering action for this statutory review is the
completion date of the previous FYR. The FYR is required'due to the fact that hazardous substances,
pollutants or contaminants remain at the Lemberger. sites above levels that allow for unlimited use and -
unrestricted exposure (UU/UE). The Lemberger sites con51st of two OUs, both of which are addressed i in
this FYR.



IL. PROGRESS SINCE THE LAST REVIEW -

ou#

Protectiveness

Determination

Table 1.: Protectivenese Determinations/Statements from the 2010 FYR

Protectiveness Statement

\

land2

Protective

The remedy .at LL and LTR currently protects human health and the
environment for the following reasons: the site covers, fence, and
institutional controls are preventing direct contact with the
contaminated wastes and soil (OU #1 and OU #2); groundwater
monitoring has defined the extent of the contamination along the most
likely migration pathways (OU #1); existing private wells are being
sampled regularly (OU #1); and the State.of Wisconsin regulates
installation of new wells. In order for the remedy at LL and LTR to be
protective in the long-term, the following actions need'to be taken to
improve OU #1: revise the Quality Assurance Project Plan (QAPP) with

.| updated standard operating procedures for analysis of polychlorinated

biphenyls (PCBs), carcinogenic polyaromatic hydrocarbons (PAHs),.
pentachlorophenol and bis(2-ethylhexyl)phthalate (BEHP) in
groundwater; update the groundwater monitoring plan; establish a

-contingency for re-initiation of groundwater pumping; establish

groundwater chlorinated volatile organic compound (CVOC)
concentrations that will be protective of aquatic life in Branch Creek,
and, if necessary, determine the rate of migration of CVOCsintog

| Branch Creek; complete review of the need for continued leachate
withdrawal at LL, and issue an ESD, if necessary, in which EPA will

decide whether it is protective to change certain ROD requirements
relative to the slurry wall and leachate withdrawal; evaluate options to -
improve source area groundwater capture or treatment, and issue an
ESD, if necessary.

Sitewide

Protective

The remedy at LL and LTR currently protects human health and the
environment for the following reasons: the site covers, fence, and

institutional controls are preventing direct contact with the

contaminated wastes and soil (OU #1 and OU #2); groundwater
monitoririg has defined the extent of the contamination along the most. -
likely migration pathways (OU #1); existing private wells are being
sampled regularly (OU #1); and the State of Wisconsin regulates
installation of new wells. In order for the remedy at LL and LTR to be
protective in the long-term, the following actions need to be taken to
improve OU #1: revise the QAPP with updated standard operating
procedures for analysis of PCBs, carcinogenic PAHs,

_pentachlorophenol and BEHP in groundwater; update the groundwater

monitoring plan; establish a contingency for re-initiation of
groundwater pumping; establish groundwater CVOC concentrations
that will be-protective of aquatic life in Branch Creek, and, if necessary,
determine the rate of migration of CVOCs into Branch Creek; complete
review of the need for continued leachate withdrawal at LL, and issue
an.ESD, if necessary, in which EPA will decide whether it is protective
to change certain ROD requirements relative to the slurry wall and
leachate withdrawal; evaluate options to improve source area

groundwater capture or treatment, and issue an ESD, if necessary.
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Table 2: Status of Recommendations from the 2010 FYR

expand the well
restriction zone,
possibly
insufficient sentinel

wells, westward

shift in down-
gradient
contamination and
plan does not add

contingency for re- -

initiation of
groundwater
pumping

. . Over- | Original Current Completion
OU # | Issue l;;lclzw_r:en::tt;;)::/ ll;z's.:))(])nsible sight | Milestone | Status Date (if
. p " | Party | Date applicable)

OU1 | 1. Data quality Revise the QAPP PRP EPA |[6/30/2011° | Completed 10/9/2012

(current analytical | with updated - :

methods for PCBs, | standard operating

.PAHs and procedures for

pentachlorophenol | analysis of PCBs,

are not sensitive PAHEs, pentachloro-
/ enough, and phenol and BEHP in

'laboratory groundwater

contamination is '

apparently causing

false BEHP

detections)
OUl | 2. Groundwater Update the PRP EPA | 6/30/2011 Completed 3/27/2014

| monitoring to groundwater .

bound the monitoring plan

contamination

(possibly

insufficient

monitoring of

down-gradient

plume and bedrock

fracture network,

and bedrock surface

| contour map is out

of date) . ]

OU1 | 3. Protection of Update the PRP and "EPA | 10/30/2010 | Completed 3/27/2014
" | groundwater for groundwater EPA :
private well users monitoring plan and
(may have to establish a

new private wells)
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treatment and
containment
alternatives (need
further evaluation -
of pump-and-treat
expansion and use
of alternative

“technologies)

groundwater capture

or treatment; [ssue

an ESD, if necessary

EPA

. Part Over- | Original C ¢ Completion
OouU# Issue Recommendatl.ons/ arty sight | Milestone | urren Date (if
Follow-up Actm',“ Responsible. Party Date Stat_us/ applicable)
OU1 | 4. Protection of . Establish .PRP EPA | 6/30/2011 Considered 9/10/2010
aquatic life in the groundwater VOC -+ | But Not
Branch River (VOC | concentrations that Implemented -
groundwater are protective of '
‘concentrations aquatic life in
protective of Branch Creek. If
surface water have | necessary,
. not been derived, determine the rate of |
and quantity of VOCs migrating
VOCs migrating into Branch Creek
into the Branch
River has not been
determined) . ~
OUl | 5. Containment of | Complete review of | EPA EPA 12/30/2010 | Completed 9/3/2014
: ' | LL leachate the need for : :
(proposed . . ' | continued leachate
dlscontmuatlon of | withdrawal at LL,
leachate withdrawal | ‘and issue an ESD, if
. is inconsistent with | necessary, in which
ROD provisions) EPA will decide
: whether it is
protective to change |
certain ROD
requirements
relative to the slurry
wall and leachate
] -withdrawal - : K
OUl | 6. Operation, Evaluate optionsto | PRP and EPA/ | 6/30/2011 Completed 9/3/2014
maintenance and improve source area | EPA State : . '
monitoring of the groundwater capture | -
pump-and-treat or treatment; Issue
system (address an ESD, if necessary
deficiencies) . AR
“OU1l | 7. Evaluation of Evaluate options to | PRP and EPA/ | 6/30/2011 Completed 9/3/2014
| LTR source area improve source area State

Recommendation 1

An updated QAPP with revised data quality ijectives was approved and implemented. The QAPP
updated the standard operating procedures for analyses of PCBs, PAHs pentachlorophenol and BEHP
in groundwater to achieve lower detection limits.”

12 -
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Recommendation 2

The groundwater monitoring network was expanded with the addition of several wells and the revision
of the bedrock surface contour map (see Figure 2). The groundwater monitoring data gathered since
2008 indicates the groundwater plume appears to be stable in this portion of the far ﬁeld plume, subject
to seasonal-type variations.

Recommendatien 3

The revised monitoring plan included provisions for adding private wells to the monitoring plan. A
Special Casing Zone under Wisconsin' Administrative Code (WAC) 812 was implemented requiring the
following: permission from WDNR before installation of new wells and the screened or open portion of
any water supply well should occur below 250 feet in depth. The LSRG has replaced numerous existing
private wells to ensure they satisfy Special Casing Zone requirements. WDNR also requires permission
to install groundwater wells within 1200 feet of the waste boundaries at the Lemberger sites. '

Recommendation 4

WDNR evaluated the potent1a1 for impact on the Rlver no conéerns were noted by WDNR (see
Attachment 1). Therefore, there was no need to establish groundwater VOC concentrations that are
protective.of aquatic life, and this recommendation was not 1mplemented

Recommendation 5 ' o .

-

In December 2013, the PRPs submitted a LL Report. This report concluded there are no significant gaps
in the slurry wall based on data collected from both sides, of the wall. EPA requested additional
monitoring to confirm containment in the shallow groundwater adjacent to LL, and this will continue in
accordance with the approved February 2014 Environmental Monitoring Plan (EMP) EPA will continue
to review groundwater monitoring data to ensure groundwater is contained. :

Recommendations 6 and 7

The pump and treat system is being maintained in stasis while a second MNA study is conducted at the
_sites. In 2012, EPA and WDNR suggested the PRPs evaluate whether MNA would address the near field
plume contamination as an alternative to conductmg an evaluation of options to improve source area
groundwater capture or treatment. ,

{
- Additional monitoring wells have been installed-and additional data have been collected relative to
MNA in the near field plume down-gradient of the LTR. A report focusing on the results of the second
MNA study is currently being reviewed by EPA and is expected to address concerns 1dent1ﬁed in the
Issues/Recommendatlons and Follow -up Actions sections of this FYR.

Remedy Implementation Activities -
MNA Study

In 2012, the LSRG proposed to further study the near field contaminant plume to determine if MNA was
occurring near the Lemberger sites. EPA and - WDNR approved the Work Plan for this study in 2013.

13



The MNA report is currently being reviewed by EPA and WDNR. After reviewing this study, EPA and
WDNR will consider how the remedy meets current ROD groundwater standard requirements, which
are WDNR Preventative Action Limits (PALs) at the waste boundary, and will consider the possibility
‘of revising those requirements to a less restrictive standard. Alternative groundwater standard
requirements to be considered are WDNR design management zone (DMZ) boundaries and a change
from WDNR PALs to WDNR Enforcement Standards (ESs). :

Institutional Controls

ICs in the form of deed restrictions are required by the 1991 ROD to restrict property use, maintain the

integrity of the remedy, and assure long-term protectiveness for areas which do not allow for UU/UE..
As pait of this FYR, EPA, WDNR, and the PRPs reviewed the ICs in place at the Lemberger sites. The
following summarizes the current ICs at the Lemberger sites:

e Two Environmental Protection Easement (EPE) anid Declaration of Restrictive Covenants were
signed on May 20, 2009 and June 10, 2010 to prevent exposures to and disturbance of wastes
and contaminated soils and to prevent any use of groundwater at both the LL and LTR sites (see
Attachment 2). :

e Various deed and usé restrictions with property owners have been placed across both the LL and
LTR sites (see Attachment 3).

e A contaminated groundwater plume exists at the Lemberger sites, which appears to be stable in
. the far field plume WDNR has declared a Special Casing Zone for the Lemberger sites,

requiring permission from WDNR before installation of new wells and requiring the screened or
open portion of any water supply well to occur below 250 feet in depth. The LSRG has replaced
numerous ex1st1ng private wells to ensure they satisfy the Special Casing Zone requirements.
WDNR also requires special permission to install a groundwater well within 1200 feet of the
waste boundaries at the LL and LTR sites. Use-restriction agreements were reached between _
LSRG and landowners for a number of properties, and these use restrictions were recorded with -
the deeds. Figure 3 illustrates these three controls on a base map, as well as the footprint of the
groundwater plume. The groundwate_r plume body, as defined by the volume that exceeds the
Maximum Contaminant Levels (MCLs) and NR 140 ESs and PALs, lies completely within
these controlled properties. The groundwater: plume body defined by the MCLs and ESs is
covered by multiple ICs, except for a small region near well RM- 03D, which is governed by a

- single IC. Figure 4 illustrates a north-south cross-section through the plume, which shows that

* the 250-feet Special Casing Zone fully includes the groundwater plume body. Therefore

although a groundwater plume exceeding ROD cleanup goals exists, construction activities and
ICs have achieved the goal of preventing exposures.

e The Town of Franklin adopted a Unified Development Ordinance (Ordinance) on October 14,
2008, which was addressed in the 2009 IC Plan. The Ordinance was revised on January 12,

-2011. The Lemberger sites and neighboring parcels within the Town of Franklin are zoned as

“General Agriculture” or “Excluswe Agrlculture” (see Attachment 4).

¢ .Both Lemberger sites achieved the Sitewide Ready for Anticipated Reuse (SWRAU) measure
on June 5, 2015.

14



Table 3: Summary of Planned and/or Implemented ICs

Media,
engineered
controls, and ICs Called +
areas that do ICs for in the Impacted IC E::::::lz:t::s;::jng;z (or
not support Needed | Decision Parcel(s) Objective planned)
UU/UE based Documents
on current
conditions
e EPE and Declaration of
Restrictive Covenant, site owners
and LSRG, Document 1065459,
May 20, 2009, and Document
gm;g;szzm 1083356, June 10, 2010, filed in
Landfill Area Yes Yes See Figure 3 | the cap or Marptowoc o
landfilled e Ordinance for the Town of
IR Franklin — January 12, 2011
e LSRG notification of an
agreement with easement holders
e WAC NR 506.085 and WAC NR
812
¢ EPE and Declaration of
Restrictive Covenant, site owners
and LSRG, Document 1065459,
May 20, 2009, and Document
Skt P]:o:ibit contact ]1\/([):3?56}).1:1122 ]r(l)t,y2010, filed in
: ¢ with or any use itow u
lsji?;iserly ing the Yes Tes b of the e Ordinance for the Town of
groundwater Franklin — January 12, 2011
e LSRG notification of an
agreement with easement holders
e WAC NR 506.085 and WAC NR
812
o) e Protected by Wisconsin Special
afi‘t’l:“(‘)’r"a?"f;z‘ Casing Zone WAC NR 812.09(4);
Off-site Yes Yes See Figure 3 | of contami);lated S s NR.8 1.2'10(2);
Groundwater groundwater e Protected by deed restrictions;
plume off-site e Protected by purchase and/or
long-term lease by PRPs

Current Compliance

Based on inspections and discussions with WDNR, EPA is not aware of site or media uses which are not
consistent with the stated objectives of the ICs. The remedy appears to be functioning as intended. Site
uses which are inconsistent with the implemented ICs or remedy IC objectives were not noted during the
FYR site inspection. :

Long-Term Stewardship

Since compliance with ICs is necessary to ensure the protectiveness of the remedy, planning for long-
term stewardship is required to ensure that ICs are maintained, monitored, and enforced so the remedy

15
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.

continues to function as intended. Long-term stewardship involves ensuring effective procedures are in -
place to properly maintain and monitor the Lemberger sites. Long-term stewardship will ensure effective
ICs are maintained and monitored and the remedy contmues to function as intended with regard to ICs.

The July 2009 IC Plan submitted by LSRG mcludes procedures to ensure long-term IC stewardship
including:- .

) regular inspecti'ons of the engineering controls and access controls at the Lerriberger sites;
o regular reviews of ICs and annual ICs reports; and
e review and certification to EPA that ICs remain in place and are effective.

Speciﬁcally, the LSRG committed to perform the following to maintain e_xisting ICs:
_ e obtain and record additional restrictive covenants when necessary; )
e continue to work with the Town of Franklin Planning Commissions to leam of proposed
changes to land use and development plans; ,
e." continue to work with WDNR on special casing depth area requirements;
request information on new and existing wells during resident contacts for well samphng,
e notify EPA and WDNR as soon as pract1cable upon discovery of any s1gn1ﬁcant activity that is
" inconsistent with IC objectives; '
e work with EPA and WDNR to determine a plan of action to rectify problems
ensure the Lemberger sites are listed on the WDNR database, and the database contains
appropriate documents and identifies appropriate and relevant continuing obligations;
e perform a visual field survey to locate new development or property uses in the area;
e submit a report to EPA evaluating the effectiveness of the ICs as requested; and

e evaluate whether a formal petition from a zomng change is necessary prior to deletion from the
National Pnontles List (NPL).

Providing a report on the effectiveness of ICs every five years-should be sufﬁc1ent for the followmg
reasons:

e~ WDNR should be notified of new wells being installed in the site area;
e LSRG per10d1cally communicates with residential well owners, property owners and the Town
of Franklin;
- o LSRG representatives are regularly on- site for operation and maintenance (O&M) act1v1t1es and
e LSRG has committed to notify EPA and WDNR of any significant activity that is inconsistent
with the IC objectives. : '

For this FYR, the PRPs have rev1ewed all of the ICs in place-at the Lemberger sites and submitted an
updated IC map and reporting of the ICs. EPA revrewed this report and determlned that all of the ICs are”
in place and functioning as mtended >

ISystem' Operation/Operation and Maintenance Activities

An EMP submitted by LSRG was approved by EPA and WDNR on March 27, 1994. .The EMP proilides
details of future groundwater, surface water, leachate, and landfill gas and treatment system effluent
monitoring and reporting at the Lemberger sites. The monitoring program includes additional sampling

16 °



.

and analytical work associated with the MNA study 0&M reports- are submitted as part of the EMP to
support the conclusion that the remedies currently in place at the Lemberger sites are effective and the '
Lemberger 51tes do not pose’a threat to human health or the env1ronment

II1. FIVE-YEAR REVIEW PROCESS
Administrative Componente

The FYR for the Lemberger sites was led by Demaree Collier, EPA Remedial Project Manager (RPM),
with support activities provided by Susan Pastor, EPA Community Involvement Coordinator, and Gary -
Edelstein, WDNR Project Manager (PM). The review, which began on July 18, 2014, cons1sted of the
following components:

e Community Notification and Involvement;
e Document Review;
e Data Review;
e Site Inspection; and .
- ® FYR Report Development and Review.

Community Notification and Involvement

- As shown in Attachment 5, a notice was published in the Manitowoc Herald Times Reporter on
August 18, 2014, stating that a FYR was being conducted and inviting the public to submit any input to
EPA. No public comments were received. The FYR report will be made available at the Lemberger
sites’ information repository located at the Manitowoc Public Library, 707 Quay St., Manitowoc,
Wisconsin, and the Whitelaw Village Hall, 147 W. Menasha Avenue, Whitelaw, Wisconsin.

Document Review

This FYR consisted of a review of relevant site-specific documents including O&M reports and
-groundwater monitoring data. Apphcable groundwater cleanup standards, as listed in the 1991 ROD,
were also reviewed.

Data Review -

Env1ronmental monitoring was conducted quarterly at the Lemberger sites since remedial actlons were
1mplemented in 1997. Since the last FYR, environmental monitoring was performed specific to the
approved 2013 MNA study. Historically, TCE, TCA, and VOC breakdown products have been detected
in the plume monitoring wells, and continue to be detected sporad1cally in groundwater collected from
the shallow monitoring wells. ‘Attachment 6 shows trend plots of these contaminants for each monitoring
well. The NR 140 TCE ES and PAL are used to depict the extent of the VOC plume shown in Figure 2.
The most current sampling results from the December 2014 O&M Report show the following:

¢ Background groundwater was monitored at bedrock well RM-102D located approximately 500
feet south of the LTR site. This well was sampled quarterly from October 2013 through June
2014, and VOCs were not detected. The groundwater analytical data from the 2014 report is

- prov1ded as Attachment 7. :
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e The LTR plume was monitored by 40 wells during the reporting period, and VOC concentrations

are consistent with historical data. ES exceedances occurred at 15 wells, with 9 of these wells
_ located around the perimeter of the LTR.

o Although there is a groundwater plume exceeding ROD cleanup goals, construction act1v1t1es
and ICs have achieved the goal of preventing exposures. It should also be noted that the 2010
FYR determined there is no off-site risk from vapor mtrusmn derived from the contaminated
groundwater.

e Seven sentinel wells were monitored during the reporting period, and VOC concentrations |
remain below the ES at all wells except RM-3D, RM-3XXD, and RM-403XD.

A supplemental momtormg program at the LL site was initiated in May 2014 to evaluate shallow -
groundwater in the vicinity of the site. This monitoring program will continue on a quarterly basis until
summer 2015. Data will be evaluated by EPA and WDNR to determine if the shutdown of the pumping
system at the LL site had an 1mpact on surrounding groundwater.

Site Inspectlon

EPA conducted the FYR site inspection on June 11, 2015 Demaree Coliier EPA RPM, Kevin
McKnight, WDNR PM, and staff from the PRPs’ contractor, TRC, were in attendance. The purpose of
the inspection was to assess the protectiveness of the remedy.

EPA and WDNR conducted a visual 1nspect10n of the remedy The Site Inspectlon Checklist is
presented in Attachment 8. No issues were noted during the inspection.

Interviews
No interviews were conducted during this FYR.

IV. TECHNICAL ASSESSMENT
Question A: Is the remedy functioning as intended by the decision documents?

Yes. Review of past FYRs, site sampling plans and data, applicable or relevant and appropriate _
requirements (ARARS), risk assumptions, and the results of the FYR site inspection all indicate the
remedy is functioning as intended by the 1991 and 1994 RODs. EPA is evaluating supplemental
groundwater monitoring data to determine whether shutting down the groundwater pump and treat
system at the LL site had an impact on surrounding groundwater, whether MNA is a viable remedy, and
whether to change the ROD groundwater standard requirements to less restrictive standards. When this
evaluation is completed, EPA will evaluate the need to amend the RODs and/or whether a technical
impracticability waiver relating to remaining groundwater contamination at the Lemberger sites might
be appropriate. ICs are in place preventing risk to humans and the environment by preventing exposure
to contaminated groundwater. Current monitoring activities are being.conducted and are adequate to

determine the protectiveness of the remedy. '
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Question B: Are the expesnre assumptions, toxicity data, cleanup levels, and remedial action -
. objectives used at the time of the remedy selection still valid?

Yes. The exposure assumptions used at the time of the remedy selection are still valid. The Lemberger -
landfill caps, access restrictions, and ICs continue to address the direct contact risks from contaminated
wastes and soils. There have been no documented releases to the surface soil or surface water near the
Lemberger sites since construction was completed. There have been no major changes in physical
conditions at the Lemberger sites or the quality of groundwater at the Lemberger sites that would affect
the protectiveness of the remedy. As the remedial work at the Lemberger sites has been completed, the
primary ARARs for the groundwater contamination cited in the 1991 and 1994 RODs have been met. If
it is determined that the RODs need to be amended, the ARARs will be re-evaluated to document any
new ARARs at the Lemberger sites. All federal and state requirements are being met. No new ARARs
need to be considered at this time. There have been no changes in the toxicity factors for any of the -
contaminants of concern (COCs). '

Question C: Has any other information come to light that could call into question the protectiveness of
the remedy? ’

No. There is no current information that would suggest that the selected remedy is not protective.
‘Technical Assessment Summary '

According to the analytical data reviewed and the s1te inspection, the remedy is functioning as intended
by the site decision documents based on the followmg

¢ there have been no changes in the phy51cal condltlons of the Lemberger sites that would affect
the protectiveness of the remedy; ' :
e there have been no changes in the toxicity factors for the COCs that were used in the r1sk
‘ assessment; and
. o there have been no changes to the standardized risk assessment methodology that could affect
the protectlveness of the remedy.

V. ISSUES/RECOMMENDATIONS AND FOLLOW-UP ACTIONS

No issues were identified during this FYR that affect the current or future protectiveness of the
- Lemberger sites’ remedies. The following recommendations may improve the effectiveness of the
. remedies, but do not affect current or future protectivéness: |

1. consider how the remedy meets current ROD groundwater standard requirements, which are
WDNR PALs at the waste boundary, and consider the possibility of revising those requirements
to a less restrictive standard such as the WDNR DMZ boundaries and a change from WDNR
PALSs to ESs; '

2. evaluate the latest MNA report (received spring 2015) and determlne whether MNA is a v1ab1e
remedy for the remaining groundwater contamination at the Lemberger sites; and

-3. evaluate supplemental groundwater monitoring data being collected to determine whether the
shutdown of the pumping system at the LL had an impact on surrounding groundwater.
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VI. PROTECTIVENESS STATEMENT

Sitewide Protectiveness Statement

Protectiveness Determination:
Protective

Protectiveness Statement:

The remedies at both the LTR and the LL sites are protective of human health and the
environment. Construction activities are complete, and the landfill covers, fences, and ICs are
preventing direct contact with the contaminated wastes and soil. Groundwater underlying the
sites is routinely monitored and off-site existing private wells all meet Wisconsin’s Special
Casing Zone regulation set forth for the sites. Long-term ICs for soil and groundwater have
been implemented in the form of ERCs, deed restrictions and state restrictions that will ensure
long-term protectiveness of human health and the environment.

VII. NEXT REVIEW

The next FYR report for the Lemberger Landfill and Lemberger Transport and Recycling Superfund
sites is required five years from the completion date of this review.
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Figure 1 - Site Map
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Figure 2 — Monitoring Well Map
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- Figure 3 - IC Map
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- Figure 4 — Cross Section Map
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APPENDIX A — EXISTING‘ SITE INFORMATION

'A. SITE CHRONOLOGY
Table 1: Site Chronology

‘| EVENT DATE
LL used as township dump 1940 -1969 .
LL operated as a licensed sanitary landfill h 1969 -1976
LTR operated as a licensed industrial waste disposal facility 1970 -1976
Citizen complaints of leachate releases atLL 1980 -

EPA added LTR to Superfund NPL

September 1984

Citizen complaints received regarding drinking water, WDNR sampled nearby
residential wells and replaced seven wells with deeper wells

1985

EPA added LL to Superfund NPL !

June 1986

EPA conducted Remedial Investigation/Feasibility Study (RUFS)

1988 -1992

EPA signed a ROD for LL source area containiment (capping,- slurry wall and
leachate withdrawal) and LL and LTR groundwater cleanup by pump—and treat
(OUul)

September 23,1991

Consent decree (CD) requiring the LSRG to implement OU1 was entered in court

October 22, 1992

EPA issued AOC requiring the LSRG to implement containment, treatment, and
waste removal at LTR source area (OU2)

July 1993

EPA srgned No Further Action ROD for LTR

September 1994

EPA issued Preliminary Closeout Report for LL
EPA issued Preliminary Closeout Report for LTR-

September 9, 1996

October 22, 1996

LSRG initiated groundwater pump and treat and leachate withdrawal March 1997
EPA issued first Five-Year Review September 27, 2000
LSRG initiated operation of expanded pump and treat, adding four additional ". December 2001

pumping wells to contain the LTR source area groundwater

EPA issued second Five-Year Review

September 21, 2005

With EPA approval, LSRG temporarily ceased groundwater pump and treat to.

conduct an MNA study and evaluate the effectiveness of pump and treat AquSt'2006

With EPA approval, LSRG temporarily ceased leachate wrthdrawal at LL to ' December 2008

perform leachate head demonstration project o

LSRG submitted draft MNA Engineering Demonstration Project (MNA Report) December 2008

EPA, WDNR and LSRG evaluated relative effectiveness of MNA, pump and treat, :
December 2008

and other technologies

LSRG submitted report recommendmg permanent cessation of leachate wrthdrawal February 2010

at LL subject to continued monitoring.and a contingency to.reinitiate Yy

QAPP approved | October 9, 2012

MNA Study Work Plan approved

April 5,2013

EMP approved

Achieved SWRAU

March 27, 2014
June 5,2015




‘B. BACKGROUND
. 'Physical Characteristics

The LL fence encloses approximately 40 acres of land, of which 21 acres were used for disposal. The
LTR fence also encloses approximately 40 acres, of which 16 were used for disposal (see Figure 1). The
terrain of the general area is rolling to hilly, sloping to the west and northwest, with numerous wetlands.
According to the R, theré are wetlands within 100-feet of LL. The River, which drains into Lake
Michigan, is located about 3,000-feet west of LL and 3,500-feet northwest of LTR. '

.The Lemberger sites are geologically located within an interlobate glacial geomorphology characterized .
by alternating and random sequences and deposits of sand, gravel, and clay soils. Near the Lemberger
sites, there are two distinct sand and gravel deposits referred to as the upper granular unit and the lower
granular unit (LGU), which are generally separated by a clay unit: Below the LGU lies Niagara
Formation dolomitic limestone bedrock, descrlbed as grayish-white massive to thinly-bedded
sedimentary rock with highly- weathered surfaces. :

Hydrology

There are two groundwater systems of concern at the Lemberger sites, a localized perched system called -
the upper groundwater system (UGS), and a more regional unit called the lower groundwater system
(LGS). The UGS refers to perched groundwater lying atop a clay layer above the LGU. The UGS may
be a single, interconnected aquifer or may comprise several, discontinuous perched zones. The UGS is
also present above the bedrock with no intervening clay layer at the southeastern corner of LL and north
side of LTR and within bedrock along the eastern side of LTR. Mapping of groundwater heads in the
UGS in the vicinity of the Lemberger sites indicates flows are to the west with some convergence
toward the southwest corner of LL. '

- The LGS cons1sts of the upper bedrock and saturated portions of the overlylng dense sandy gravel and

- gravely sand of the LGU. LTR is located on the flank of a bedrock ridge, which reaches the surface just
a few hundred feet south and east of LTR and slopes downward to the nerthwest. As a result, the LGU is
not saturated in the vicinity of LTR and the eastern side of LL. The top of the water table is in the LGU
starting 0.2 mile northwest of LTR, and on the western side of LL. The top of the LGS water table
occurs from 10 to 40 feet below the top of the bedrock in the vicinity of LTR. As is generally the case,
the upper part of the bedrock is more weathered and fractured, and fracture frequency decreases with -
depth. As a result, the permeablllty of the LGS is relatively low at and near LTR. However, horlzontal
and vertlcal fractures are present and provide significant migration pathways.

Contammated groundwater from LTR migrates to the north and northwest through preferential pathways
in the bedrock. In most RI borings, fractured and massive bedrock zones were found to be interlayéred.
The bedrock groundwater migrates into the LGU in the general vicinity of LL as the top of the bedrock
slopes downward north of LTR. The contaminated groundwater in the LGS migrates to the north and-
northwest in the relatively permeable LGU and upper bedrock. :

Land and Resource Use . / . , )
I . .

The Lemberger sites are located ina lightly-populated rural area in thevicinity of the Ridgeview
Landfill. The Ridgeview Landfill is currently operating and is permitted to accept non-hazardous
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municipal, commercial, and general industrial waste. The Lemberger sites are approxinrately 1,000 feet

. apart. Other land in the vicinity is generally undeveloped, is used for agriculture or widely-spaced rural

residenices. Some land has also been used for rock quarrying and rubble disposal. All residences in the
area rely on groundwater for drinking and other residential uses. The RI reported the Niagara dolomite
aquifer serves as the primary drinking water source in the area; 2,700 people used this aquifer for
drinking within a three-mile area of the Lemberger sites. As described in the Initial Response section
below, most of the residential wells found to be¢ affected by the LL and/or LTR contamination were
screened near the top of the dolomite rock and were replaced with wells screened starting at about .

250 feet below ground surface (bgs)

The River is used for recreat1onal purposes The River’s de51gnat1ons 1nclude the followmg

e an Exceptional Resource Water, as defined by W1scons1n NR 102.11;
‘o a(Great Lake aquatic community noted for its annual steelhead trout spawmng runs; and
e amanaged smallmodth bass stream.

History of Contamination

The LL was used as a township open dump from 1940 to 1969. Part of the LL was excavated as a gravel
quarry prior to 1951. Prior to being used for waste disposal, part of LTR was used as a gravel pit. In
1969, WDNR licensed LL as a sanitary landfill and LTR for industrial waste disposal. Waste disposal in

" LL was supposed to be limited to municipal waste and power plant fly and bottom ash. Industrial waste

should have been diverted to LTR. The Lemberger sites were closed in 1976.

The LL!did not have a leachate collection system. Operators were required to place s6il over the wastes’
daily. WDNR requirements provided that, after closure, the LL should have been covered with two feet

of compacted soil, adequately sloped, and vegetated. Inspection reports for the LL state that fly ash and -

bottom ash were used for'daily cover instead of being buried with other wastes. It was also reported that
fly ash was used to help bring the' LL to final grade. Subsequent investigations found that waste is
23 feet thick at the LL. The estimated total volume is 479,000 cubic yards, but the quantity of hazardous

~ or toxic wastes disposed in'the LL is unknown. Much of the waste disposed at the LL was within the

UGS, and above the clay layer, which separates the UGS from the LGS. However, during construction
of the slurry wall, bedrock was encountered above the clay layer in the northeast corner of the LL;

therefore, the clay layer was not continuous below the LL.

At the LTR, wastes were deposited in trenches excavated to a depth of approximately five feet. The
documented total quantity of waste disposed is approximately 870,000 gallons. Most of the waste (55%)
was categorized as wood tar distillates, while 35% was aluminum dust; 5.5% were oil-water mixtures
and 1.8% was paint waste. In 1976, the manufacturer described the wood tar distillates as follows

e .apolymerized material formed from the reactlon of aldehydes of wood smoke wrth phenolic
compounds from pyrolized wood lignin; B
e ablack, viscous, insoluble in water, partlally soluble in 'vegetable oil and orgamc solvents and .
- completely soluble in acetone; and :
e 160 milligrams per milliliter (mg/ml) substltuted phenols and 400 mg/ml of carbonyls

' _Durmg RI activities, it was found that solid wastes and drums of wastes were intermixed w1th ﬁll ‘

material. . o
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Initial Response

-

After discontinuation of operations, a 1- to 4-foot-thick soil cover was installed at the LL that consisted
of various types of soil. At the LTR, one foot of clay soil was placed over the waste disposal areas.
Although more cover was placed over waste in'the early 1980s, wastes were still observed on the surface
of the LTR in the early 1990s. In 1980, local residents located west of LL complained that leachate was.
seeping onto their properties. In response to these co‘mplaints WDNR ordered the LTR site owners to
conduct an investigation. However, a bankruptcy petition-in 1983 resulted in termination of
investigation activities. Subsequently, WDNR recommended that the Lemberger sites be added to the -
NPL. ’ :

In 1985, in response to complaints, WDNR sampled 43 residential wells in the area and VOCs were
detected in seven residential wells. From 1985°to 1987, these seven residential wells were abandoned
and replaced through Wisconsin's Well Compensatlon Program The replacement wells were cased to.
about 250 feet bgs.

Basis for Taking Action

In 1988, EPA began the RI/FS at the sites, which included sampling and analysis of the following: "

surface soils at the Lemberger sites; soil borings, sediments, and surface water from areas that receive
drainage directly from the LL; leachate seeps from the LL; the UGS near the LL; the LGS down-
gradient from the Lemberger sites; and-residential wells. Samples were analyzed for VOCs, semi-
volatile organic compounds (SVOCs) pesticides, PCBs, metals, and cyanide. The follow1ng
contaminants were detected in the LTR surface soils: VOCs ranging from 230 to 2000 micrograms per
kilogram (ug /kg) SVOCs ranging from 94 to 2000 pg/kg, aldrin at 240 pg pg /kg, and dieldrin at 200
ug /kg. High concentrations of VOCs weré detected in groundwater within the UGS below the LL,
including: acetone (14,000 micrograms per liter [pg/1]), 2-butanone (21, 000 pg/N), 1,1 d1chloroethane
(DCA, 320 pg/l), 1,1-dichloroethylene (1,1-DCE, 110-pg/l), total 1,2-dichloroethylene (1,2-DCE, 4,000

ng/l), 4-methyl-2-pentanone (2,400 pg/l), methylene chloride (5,000 pg/l), PCE (200 pg/l), toluene (400
ug/l), and xylene (480 pg/l). The following inorganic. compounds were detected exceeding MCLs,
Wisconsin ESs, PALs, and or risk-based cleanup levels: -arsenic (10.9 ug/l) barium (1,910 p.g/l)
cadmium (14 9 ug/l; and manganese (3,280 ug/l)

Accordmg to the RI, this contamination was llkely'to migrate off-site to the west in the UGS and
recharge adjacent wetlands. The confining unit appeared to be continuous below the LL; so it was
believed that contamination was very unlikely to migrate through the confining unit into the LGS.
However, the RI noted it'is possible that low-level detection of 2-butanone in MW-11 indicated that
' some migration through the confining layer was occurring. High.concentrations of VOCs were detected -
in the LGS, particularly near the LTR. Using data from the RI, EPA determined there were unacceptable
human health risks from exposure to contaminated soil and groundwater at the Lemberger sites. :

. Because data gaps were identiﬁed regarding contaminant sources at the LTR, EPA decided to proceed
with a ROD addressing the LL source area and the groundwater contamination. Further investigation
was performed at the LTR source area. Sampling for the OU2 RI was performed in 1992, and primarily
included 12 samples from 13 test pits and 33 samples from 18 soil borings. The test pits were located .
based on magnetic anomalies. The samples were analyzed for VOCs, SVOCs, pesticides, PCBs, and
metals. It was observed that fill soils were intermixed with solid wastes and drums. At some locations, a
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black tar-like material with a bumt-wood charcoal odor was observed. The RI dellneated hot spots,
whrch were areas contammg buried drums, concentrated wastes, and h1gh contamination.

C. REMEDIAL ACTIONS

Remedy Selection .

~

Selected Remedy

'Due to the complex conditions.at the Lemberger sites, the work was divided into two planned activities,
- or OUs. OU1 addressed the grouidwater contamination resulting from both sites as well as source

~ contamination at the’LL site. OU2 addressed source contamination at the LTR site. The ROD for OU1,

. signed in 1991, included the following:

o installation of extraction wells and a groundwater treatment system to restore groundwater in the
upper and lower aquifers;

e construction of a Subtitle D landfill cap per State of Wlsconsm landﬁll closure regulatlons for
the LL site;

e construction of a slurry wall around the perimeter of the LL
installation of leachate withdrawal wells in the interior of the LL and a leachate storage system
with transport of leachate to a publicly owned treatment plant; :

~ e construction of an outfall p1pe from the on-site groundwater treatment plant with ﬁnal discharge

to the River; \ -

e construction of a six-foot security fence around the LL and the groundwater treatment facility;
a contingency plan to provide an alternative water supply to any residential well owners whose-
water supply is disrupted by the pumping;

o . deed restrictions;
monitoring; and

wetlands investigation measures desrgned to prevent damage to wetlands and mitigation, if
necessary. _

3

A source control action for the LTR site was not included in the 1991 ROD because further
characterization was required. It was later determined that the LTR site contained buried drums as well
as landfill hotspots. After performing further investigation, EPA and WDNR detérmined that conditions
at the LTR site warranted emergency removal actions to abate conditions that may have presented an
imminent and substantial endangerment to the public. In July 1993, EPA signed an AOC with the PRPs
to perform removal activities at LTR. The AOC required the PRPs to conduct the following removal
activities:

construct a site fence around the perimeter of the LTR;

perform a land survey to better define the LTR boundaries; :

conduct a geophysical survey to delineate areas that could contain buried drums;
excavate and dispose of drums; ' h
use soil vapor extraction to treat contammated soils adjacent to the drums and identified landfill -
hotspots; and

e submit a work plan to install a vapor extraction system for further source removal and, at a
minimum, a Subtrtle D landﬁll cap per. State of Wisconsin landfill closure regulations.
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" In September 1994, EPA issued a ROD for the LTR source control (OU2) which recommended no
- further action because it was determined that, once all removal activities required by the AOC were
complete, there would be no further risk at the LTR ‘

Remedy Implementatlon ‘

In October 1992, the LSRG entered into a CD with EPA and WDNR to 1mplement EPA's selected
remedy for OUL. In June 1993, the LSRG agreed to implement source control measures at the LTR

~ under an AOC, which became effective in July 1993. Beginning in November 1993, a total of

1,380 drums, 180.1ab j jars, and 226 gas cylinders were excavated.and disposed of off-site. OU1 remedy
design was completed in March 1995. The pump- -and-treat system design included six- pumping wells-in
the LGS, four screened in bedrock, and two in the. LGU. These six wells were intended to capture all of
‘the contaminated groundwater in the LGS from the Lemberger sites. An air-stripping system was
constructed to treat the extracted groundwater. EPA issued a preliminary closeout report for the LL in
September 1996, stating that all construction activities were complete and consistent wrth the ROD and
-remedlal des1gn plans and specifications. Constructlon 1ncluded the following: '

e placement of a SOlld waste cap.over the LL;
e _installation of a slurry wall surrounding the waste; = -
o installafion of eight leachate wells through the LL site cover to remove groundwater contained
within the slurry wall and cap; and
" & construction of various sumps to.remove groundwater from the LL.

-EPA issued a PCOR for the LTR site in October 1996 stating that all construction activities were
complete and consistent with the ROD, the AOC, and remedial de51gn plans and spec1ﬁcat1ons
Construction activities 1ncluded the following:

~o placement of a six-foot_chain-link fénce.around the area of potential contamination; and
e construction of a site cover exceeding the requirements of WAC NR.504.07.

Table 2 (see next page) shows a list of COCs identiﬁed as part of the ROD.
System Operation/()peration and Maint’enance-

An EMP was approved by EPA and WDNR in 2014 in order to evaluate the effectiveness of natural

~ attenuation processes in reducing the contaminated groundwater plume and confirm that groundwater is -
-meeting compliance standards at the Lemberger sites. The objectives of the monitoring program mclude _
-the following: :

. monitoring effectiveness of natural attenuation;
- monitoring site-wide groundwater flow conditions; and
e assuring compliance with the groundwater remedlal standards

4



Table 2: COCs

0()
2,000 (e)
10,000 (c)

0(e)

03
0.017

(a) Code of Federsl Regulations, Chaptes 40, Part 241,
(b) Chagies NR 140, Wisconsin Admiaisstrative Code -

(¢) Proposed Standard.

(d) These standards are based only on public welfare, not public health.
standard is provided.
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Attachment 1 — Letter Regarding Branch Riveir’



State of Wisconsin

CORRESPONDENCE/MEMORANDUM

DATE: September 10, 2010 . ' . FILE REF: Lemberger Superfund Sites

Town of Franklin, Manitowoc ‘County
TO: Richard Boice EPA-Region V
FROM: Jim Schmidt - WDNR Watershed Bureaun :
. Annette Weissbach - WDNR Remedlatron & Redevelopment Program (/’\ UEV?LCI \L_/S_\)
SUBJECT: Lemberger Landﬁll and review of groundwater data with respecl to potential dlscharges to the Branch
River .

' In response .ro.EPA’s September 3, 2010 request to review Lemberger landfill CVOC groundwater data, Jim
Schmidt, Water Resources Engineer with the WDNR Watershed Bureau has completed the following evaluation:

The groundwater data was compared te what we call secondary values (other’ ‘states may refer to Tier 2 values but
the approach is the same). These values cover those substances that don't have enough data to actually allow us to
calculate water quality criteria for our NR 103, but some information on toxicity is avaﬂable '

Background .

In Wis Adm. Code NR 105, we have criteria to protect aquatic life from long- and short-term toxic exposures -
(chronic and acute toxicity, respectively) as well as criteria to protect wildlife and human health. In each case, there
are database requirements that must be fulfilled before we can include a criterion in the code. I mention this because
you appear to be interested in protecting against adverse impacts to benthic microorganisms. This would fall under
the realm of acute and chronic toxicity to aquatic life interms.of the NR 105 criteria. For-us to include numbers in
‘the code, we have to have toxicity data from 8 different families of organisms, one of which happens to be benthic
crustaceans. The others include coldwater and warmwater fish, planktonic crustaceans, insects, amphibians, and
other combinations designed.to illustrate diverse ecological systems. The:point of this is that if we had crileria they
: would automatically be protective of benthic organisms since they're part of the minimum database requirements.

The point of that explanation is that for these four primary compounds:

TCA (1,1,1-trichloroethane)

DCA (1,1-dichloroethane)

Cis 1,2-DCE (cis-1,2-dichloroethylene)
TCE (trichloroethylene)

We don't have acute or-chronic criteria for any of those in NR 105. We may have human health criteria for them,
but that won't answer your question about benthic organisms. However, we do have some toxicity data on "some”
of the eight families such that we can calculate what we call secondary (or Tier 2) values. In.those cases, we take
the results for the most sensitive organisms (whatever family they're in), and then divide that number by a safety
factor that reflects the number of families (out of the 8 families required for criteria) for which we have data. By
doing that, we come up with an estimated value that's'protective of all the organisms in the 8 families. M Because .
we're missing some of the data, though, we can't officially call these criteria. The approach we use for these
secondary values has been approved by US EPA, not just for Wisconsin but also for the other Great Lakes states. T
mention this because Ohio and/or Indiana have generated secondary values-for all four of these compounds, and
since the state approaches are the same, Wisconsin would use the.same values, as authorized using the.procedures in-
ss. NR 105.05¢4) and 105.06(6). In fact, EPA set up a clearinghouse to handle this sort of information exchange,
and that's where I went to find the data that answer your guestions.
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WDNR Memo to Richard Boice, EPA-Region V, September 10, 2010 ' Page 2 of 2

What I did here was to summarize the data you sent in the package on Lemberger, and compared that to. the

secondary values. There would be a concern if the Lemberger values exceeded our secondary values (or criteria if ’

available), but as it turns out the Lemberger values are far below any secondary values based on ejther short-term

(acute) or long-term (chronic) toxicity, which tells me that the groundwater numbers are of little or no concern when

it comes to aquatic life impacts, and that goes for fish as well as invertebrates. Here's what I found (note I used the

. data from well 203D because thie results were higher than well 2031 and therefore they'd be like worst-case
conditions): :

Compound TCA
Lemberger data (estimated from your information) 3to 10 ug/L
Secondary acute value 690 ug/L. -
Secondary chronic value 76 ug/L
Compound : DCA .
Lemberger data (estimated from your information) -1.5-5ug/L
Secondary acute value 3700 ug/L
Secondary chronic value | 410 ug/lL
Compound cis 1,2-DCE.
Lemberger data (estimated from your information) 1.0 vg/L
Secondary acute value 5500 vg/LL
Secondary chronic value : 620 ug/L
Compound : TCE
Lemberger data (estimated from your information) 0.72 ug/L
Secondary acute value . 2000 ug/L
‘Secondary chronic value ' 220 ug/LL

None of these results are a surprise because these volatile organic compounds are just not very toxic to aquatic life:
They're actually not much of a concern to human health either, just because they aren't very persistent in surface
water (owing to their volatility). Therefore, I don't see a concern with any of the results reported in these wells, the
ones closest to the Branch River, such that if those values were present in the river at levels similar to ground water,
they won't be a concern in the river.

‘I realize I gave you a long explanation here, but besides commenting on the results I wanted to give you some idea '
of the basis for the numbers I've used, in terms of the rules we're dealing with here in Wisconsin.

If you've got any questions on this, or you need some follow-up, please feel free to get back to me. I hope this
provides you with the information you were looking for here, and that I hope I was of some help. - Jim

\

James W. Schmidi

Water Resources Engineer

Water Evaluation-Section |

Bureau of Watershed Management

Wisconsip Department of Natural Resources
(O phone:  (608) 267-7658

(( fax: (608) 267-2800

(+) e-mail: . jamesw.schmidt@ wisconsin.gov
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Document Number i
| i ENVIRONMENTAL
* PROTECTION EASEMENT
00c+ (1545 .ﬁ SR L S
1065459 : DECLARATION OF
RESTRICTIVE COVENANTS:

—— fur- ! -STATE'OF Wl .- MTWC:CO.

: . PRESTON JONES REG/DEEDS.
' RECEIVED FOR RECORD
Thls Environmental. Protection Easement:and 5 05/28/2009 9:35:42 AM -

Declaration of Reéstrictive Covénants (the:* Agrecmcnl )18
made:this 20" day of May- 2009, by-and between: Kenneth J..
Lemberger; an unmarricd:man (the:*Grantor™), arid the
‘Lemberger Sites Remediation Group:(“LSRG") (“'the: e ;
Grantee™). The Grantor and Grantee-intend that the |.Draficd by-and afier fecording retumn io?
provisions of this Agréement also.be forithe benefit of the Attorney Douglas B:.Clark
‘Wisconsin Department of Natural:Resources:(*WDNR™) | Foley & Lardner LLP ; i
and'the United-States: "WDNR .and:the United States arc. P.O.Box 1497.
hereinafter.referred to as the*Third Party Beneficiaries.™ | Madison, W1 _33701-1497
WITNESSETH: 1005-027-013-000.00;
' : Part'of 005-034-002-001.00 and
WHEREAS, Grantor is the owner of certain land in Part-of 005-034-001-000.00.

Mianitowoe County, Wisconsin, more particularly described | Parcél Identification"Number(s)
‘on Exhibit A attachéd hereto and made a part héreof (the : e
“Property™); : [Pt o2 e l Z{

WHEREAS, the' LSRG is compriscd of the- Cnty of Maiiitowoc; Mamtm\oc Company,
‘Manitowoc Public Unlmcs Newell Company: and Red’ Arrow Products Company, LLC;

Tl WHEREAS, .1he WDNR is acquiring this -interest pursuant -to Wisconsin' Statutes. Sec.
202.31:

WHEREAS, :the Property‘includes ilie;:Lemberger Landfill,(*LL™) and pait of the
Lemberger Tranc.pon Recycling,(“LTR™) Superfund sites located near the Village of Whitelaw,
whu.h havc bLLn h:tcd on lhe Natnonal Prmmy Lxst undcr the Comprehensive: Enwronmcnt.:l

WHER E'A’S._’thc’: "'O_wnc'r-:ana _.lile'LSRG .prc\'-'i"('wLisl"y exécited a Global A'ccess Agreemerit
dated, May 31, 1995 and an-Amended and Restated Global Access and Eascirient A greement
dared.June:23; 2000 (the “Prior Agreements™);, which Prior Agreements.specificd the conditions:
upon which the LSRG was gramed unrestricied. continuous and permanent access to the
Praperty for itsel(. forithe United States Environmental Protection Agency (*ULS, EPA™). for the
WDNR, and each of thei CoRlrac1oTs: consultants and representatives:.

WHEREAS, pumum 16 the Prior Agreements, the LSRG has been investigating and’
remediating hazardous substance contamination dind restaring the’ LLind the LTR.sites (the

MADI_1044514.4



MADI_ 1044514 4

WM o o - 2

“Remediation™) undér the direction of the U:S. EPA and the:W.DNR, pursuant to Consent Decree:

No. 92-C-0583 (E:D. Wis. 1992) (the “Consent Decree”) and the:Administrative Order by
Consent No: V-W-93-C-196 (U.S.:EPA Region.V, 1993) (the “AOC™),

~ WHEREAS, the parties wish to reaffirm the Prior Agreements;in their. entitety-aind-to
clarify and agree:o the following: (1) to grant:a permanent right of access-over the Property 6.
the Grantee foripurposcs.of implémenting, facilitating and monitoring the remedial action; and
(2) to impase o1 the Property use iéstrictions as.covenants. that-will run with-the land for the
purpose-of protecting human¢health and the envirohment;.and.

WHEREAS, Grantor wishes 1o cooperate with the Grantee i the impleinentation of all
response actions at the Site:

NOW, THEREFORE:®

1 Grarnit: Grantor, on-behalf of itself; its successors and assigns, and-in.
consideration:of the:terns of the Consent:Decree and the AOC, does hereby covenant and
declare that the Property shall be: subjcct to the rcstnctlons set forth herein. Furthermore;
Grantor on behalf of itself; its successors and: assigns, and in.¢onsideration of the terms of.the
Conserit Decree and the AOC does gwc grant and convey 1o -the Grantee and it§ assigns, (1) the
perpetual right 1o enforce said use restrictions, and (2) an environmental protection €asement, of”
the natiiré and character, and.for the;purposes: explamed in this Agreement with respect to-the:

Property.

2 Purpose: It:is the purposc of this Agreement to-convey to the- Grantcc rights to
facilitate:the remiediation of-past.environmental contamination and to protect human health and
the environment by reducing the: risk of éxposure to contaminants. It is also the purpose of this:
Agreement that the Third Party’ Bcncﬁcuanes :shall ‘have the right to, enforce the terins of this

Agreement.

& 3 Third Party- Béﬁéf"iéi‘ﬁri"es;' Grantor.and Grantee; on bchalf of themselves.and their
successors; transferees, and assigns, heneby agreé that the. WDNR .and:the United States, together
‘with their successors and asugns are the intended third party’ ‘beneficiares of dll the bencfits and
Tights conveyed to the Grantee under this Agreement:

4. Restrictions on use: The followm;, c.ovcnants conditions;.and restrictions apply
to the-use ofithe, Propert\' for the benefit of the Grantee and the Third Party Bencficiaries:and are.
‘binding upon the Grantor ‘including ils successors, transférees; assi Ens-of other person acquiring
an interest inthe Propcm and their aut]mna.d agents..employees; or persons acting under, their:
direction and control.

(@) Groundiy ter underlying the Property-shall not be extracied..consumed,
exposed or utilized in any way, except for the: lintited purpose-of” tréaung and imonitoring
groundwalcr contamination IC\ els in accordance with’ plans. approved by the U'S. EPA.
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(b)  There shall beno. disturbance of the;surface or subsurface of the land in.
any manner, mv..ludmp, butnot limited to-filling, drilling; excavation;removal of topsail, rock or
mmcrals, of chiange of the: topogmphy in any manncr.

5, Modification.of rcstm,rmns Any:request for modification or rescission of this
Agreement shall be miade to the Grantee, the: WDNR and the U-S. EPA at the addresscs g given
below: This:Agreement miay" besmodified or rescinded only with the'written. approval of the U.S.
EPA Superfund Division Birector-and: the Director of the WDNR. ‘Graiitor, on behalfof its
successors, transterees, assigns or other person acquiring an interest in the Property, agrees 10
file any U.S. ERPA approvcd and: WD\‘R,approvcd modification-to or- rescission of. the;
Agreement thh the:appropriate Registrar’ ‘of Deeds;and a:certified copy. shall bé returned to the
U.S. EPA and the WDNR at the addresses: listed below

-6. Enwmnmcmal Protection Easement: Grantor'hereby conveys and grants to'the.
LSRG, to the:Grantéé, to the’ “Thiid Pany Bcnchcmncs and to:their.contractors, consulfants and
rcprescmdtwcs an: irrevocable; pcnnancnt and Lonhnumg environimental prolcct:on easement:for:
access to andiuse of at all reasonable times, the Property for purposes of: (1).preparing forand:
conducting the Remediation, .including but notlimited.to. the construction, operation- and
maintenance.ofa goundwatcr tredtment system, a portion of which may be located:on the:
Property and (ii) any other purpose: deéerned rcasonably necéssary by the’LSRG, U.S: EPA;.
and’or WDNR, pursuant to (he Consent Decree, the AOC, and thePrior Aj greements.
Subparagraph (i) shall'not be interpreted:to expand the purposes for which this:easement is
given, but shall be mtcrpretcd 1o'be consistent with subparagraph (1) and the purpose:for'which.
this eascinent is needed..

7 No Ownership. This Agreement'shall not be interpreted as- a,on'veying to the
LSRG, orany other party, any- ownershlp rights 1o the Property: This Agreement shall:not be
mterprcted as changmg any of the’ provisions of the Prior Agreements. Grantor acknowledges
that it hasialready agreed to fefrain from acnvntv on thé Property, :or on any-additional Grantor:.
owned property:in the vicinity of the Property, that-could riegatively-affect the LSRG’s
remediation efforts or cxacerbate the soil or groundwater contaniination at or'ii the vicisity-of
thé LL or LTR sites.

8. Rescrvation of Legal Righits. Nothingiin this Agreement: shall limit or- otherwise:
affect U:S. EPAs rights of'entry and access or'lJ'S. EPA’s authority 10 take’ TESPONSE; -actions
under CERCLA. the NCP. or other: federal law, statute, rule‘or administrative order.

9. No Puh!u Agcess and Use: No right of accessor use by the g seneml jpublic 10-any
porten of the Propc_m is:canveyed: “by. this Agreement.

1-0); Noticerequirement: Grantor-agrees to include iy any instrumicnt convey ingdiny
interest in any portion of the Property. including but not limited 1o.decds. leases, casements.
licenses and mortgages. a notice which is in substaxmall\ the:following form::

NOTICE: THE INTEREST CONVEYED HEREBY'IS.
SUBJECT TO-AN ENVIRONMENTAL PROTECTION
EASEMENT AND DECLARATION-OF RESTRICTIVE

i
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“COVENANTS IN FAVOR OF, AND ENFORCEABLE BY’
“THE:WISCONSIN DEPARTMENT OF NATURAL
RESOURCES AND- THE UNITED STATES OF AMERICA
AS THIRD PARTY BENEFICIARIES.

Within tlnrty (30) days:of thé.datezany such instrument of conveyance is"executed,
Grantor must; provnde ‘Grantée with.a.certificd copy of said instrument and, if it has'been
recorded in the publu. land records, its rccordmg rcfercncc

115 Admnustratwc jurisdiction: The fedéral: -agency havmg admmxstrame jLU‘lSdlCthﬂ
over the mtcrests acqulred by the United States:by: this Agrcemcnt isithe'U.S. EPA. The'WDNR
hag adlmmstratnm,,,unsdlcnon over: the interests acquired by 1his: A greement:.

12, Enforcement Granteé.and Thxrd Party Beneficidaries shall be enmled fo enforce:
the-terms: of this Agreement by resort to- spcuﬁc performaiice:or legal process. Al rcmed:es
available hcreundcr shall be‘in:-addition to any and all other remedies at law or. il cqu:ty,
mc,ludm;, ‘CERCLA. Eiiforcement-of theiterms:of this: Agreernent shall be at the-discretion’of the-
Grantée,, -anid. any forbeararice; delay of:0mission:to exercise:its: rights under: this Agreement in.

- the‘event of a breach of any terim of this Agrcemcnt shall not be:deemed (0. be a“waiver by the.
Granitee of such term.or of any: subsequent | breach of the same or any: other ‘térm, Or: of 2 any of the
rights-of the:Grantee underthis . Agreement

13 ovcnauts Grantor hcrcby covenants to and with'the Grantee and the Third: Party
Beneficiaries, that‘the Gr amor is the lawful fee sxmplc owWner. ofthc Propertv

14, Notices: Any notice; dcmzmd request, consent, approval, or communicatior that
either: iparty desires oris‘requiréd to yve 1o:the-other shall beiin wntmg and' shall elther be served
pcrsonally or sent bv first class mail, postagb prepaud ‘addressed as:follows:

“To Granior: ; To T]urdﬁParty Ben‘ehmar:g;

‘Kenneth Lemberger Wfis’cor’nsi’n Dept. of Natural Resources.

10007 Reif Mills Road : 101 .South/Webster Street.
Whitelaw,; Wi 54247 Madison, WI 53703

To Third Pary Beneficiary: To LSRG:

U.S. Environmental Pretection Ageney- Douglaﬁ B C'i'ark.'_ it

Region Five Administrator Foley & Lardner LLP

77 West Jackson Boulevard I'50 East Gilman Street

‘Chicapo, 1L 60604 ' Madison. W1 53703

(608)-238-4276

MADI _10445124:4



T e

IS,  General prmii'sidns;

(a)  -Controllinglaw: The interpretation and performance of this Agn.cmcnt
shall be' g,ovcrncd by the laws of theiUnited States or,.if ther¢ are no apphcable federal laws, by
‘the law of the State’of Wisconsin..

{(b)  Liberalconstruction: Any, general nilé of construction to the contrary,
‘notwithstanding, this Agreement shall be hberally construed in*fayorof the grant to effect the;
.purpose of:this Agreement-and the policy and purpese of- CERCLA: Ifany prov:smn of this
Agreement:is found to:be- ambig iguous; an interpretation. consistent: wnh the. purpose-of this
Agreement:that would render. the provision valid.shall be favored.over any: mlerprctahon that
would render it invalid, ~

(c)  Severability: Ifany provision of this Agreement; or thé application ofitito.
any‘person ar circumstance, is found to be invalid; the remainder of the prov1s;onq of this
anstrument, or the applxcntxon of such. provmom to persons.or. circumstancesother than‘thosé to’
which iti§ fourd to beiinvalid, ds the casc inay be, shall:not be affected thereby.

(d) Entire Agreeirient: This Agreement Sets: forth the. entire. agrccmcnt ofithe:
-_pamcs with.respect 1o ri ights and. restrictions created hiéreby, and supcrsedes all prior discussions,.
negotiations, understandings; or'agreements-relating: thcreto all. of which are: tmerged herein,.
except that unless expressly modified or amended herein, nothing in ihis. Agreement is intended
'or shall be decmed to supersede, rqp}ac,e,on amend the Prior Agreements, which:remain in:full
effect and are:legally binding 6n both parties.

(e)  ‘No Forfeiture: Nothingicontained hierein will- result in-a forfeiture:or
reversion of Grantor's title in’ any respect:

(H Termination of Rights and Obhgatlons A pany X nghts and obhgatxons
‘under this Agreement terminaic upon transfer of the party’s interest in the-Easement or Propcrty

except that liability for acts or-oinissions occurring priorto transfer shall survive fransfer.

(1,) Counterparts: The parties may cxecute this:Agreement in two or mere
‘counteiparts; which shall, in the: agpregate, be’si gncd by both partics;, each-counterpart shall:be
deemed an-original instrument-as-against any party who has sugncd it. In the event of any
disparity between the counterparts-produced, (hc recorded counterpart shall be ccmtrollmg

(h) Binding Effect: All of the‘terms and conditionsan this Agreement,
;mcludmv therbenelits and burdens, shall:run with-the land as to the Property and shall be binding:
upon, inure to the benefit of..and beé enforceable by the: Grantee, the Third Party Beneficiaries
.Alld.lhﬁl;.rtspCLl_I\ e.suecessors - and assigns: Non-iis¢ or limited us¢ of the easement ri 1ghts
‘eranted in'this A greement:shall not prevent the:benefiting party from Jater use:of thc;lri'-ghts {o the.
fullest exient authorized inthis Agreement;

(1) Rule Against Perpetuitics: In the event it shill haviebeen' determined by a
court ufcompglcm jurisdiction that any of the inferests conveyed or-assigned.or pux‘pnncd to be
Conveyed.of assighed herein arevoid assaganstany rule against perpetuities-or Chapler 700 of
the' Wigconsin:Statutes, oriats siceessor, the Tife or tives of such interest:or interests shall be
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deemed: wnlhout any further action on the part. of dny’ party to bé. the' longest life-orlives poss:ble‘
without-violationof any suchirule ‘or statute; as it is the intention of the pamcs heretothat'the
intérest conveyed herein.shall'not be in-violation.of any such rule or statute;

TO HAVE AND'TO EHOL-D unto-the Grantee and its assigns:forever..

IN 'WITNESS: WHEREOF, the parties hereto, which may be represented by:and through'
their appoirited counsel| cnter anto this Agréement:, Each person:signing this Agreement:
representsaind ‘warrants that hésor she hasithe fiill power “aiid ‘authority to énterifito. this -

Agrpcmenl T

Kenneth J, Lcm‘i)ekﬁer Owner s

LEMBERGER SITES REMEDIATION GROUP

w MBI S%0-ag

Douglas B..Clark, Agerit. : Date

6
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STATE OF WISCONSIN ) » !lﬂl"ﬂ"!lmﬂ!llﬂlﬂi e .2-468.; s 303
COUNTYOEBANE )

Personally eame before me this 20th day of May, 2009;. the above-named Kenncth
. Lcmbugu 1o e Kilowii 16 be the person who. cxec.uted the fore;,onr15 mstrum Hmd
I.n.knowlcd;,e that he executed thie same. = . 57 ;

,chomh A Taunher ¥ ',-""r-':
_( Notary ] Public; Dane CountyyWisconsin
“~My:commission expires. January. 6,2013

STATE OF WISCONSIN )
T S ) ss.
COUNTY-OF DANE )

Personally came before mie this 20th day of May, 2009; the abové named Douglas
B. Clark;:to me known.to be the agent of Lembcrger Sites'Remediation Group' and the person
who executed the forcx.omg instrument and acknow}cdrze that hC’ShC executed.the sameson-
behalf of said entity by. its authiority i ;;—-——-/,_

{ e brd S |
. Deborah A. Taugher/ / W
~INotary ubhc Dane County, Wisconsin

"My commission: expires January 6, 2013

Attachinents: Exhibit A-Légal déscription of the Property’
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EXHIBIT A
Legdl: Deéscriptior of Property

The Property that is the siibject'of this En vironnmental:Protection Easemént.and Declaration
of Restrictive Covenanty iy Immed m rlxe pmperrv thar he\ wnlun rhe fem‘es rha: \urmuml !he

rwo Parcels- de\crrbed below:

The Northeast Quarter (NE 1/4) of the Southeast, Quarter (SE 1/4) of Section Numbered
Twenty-seven (27) Townshnp Numbered: Twenty. (7()) North; Rangc Numbered Twenty-two (77)

‘Eastin the Town of:Franklin-Manitowoc County, Wisconsin.
Parcel No.: 005-027-013-000:00

Parcel 2=

' ‘The East. One-half(E 172) of the East.One-half (E. 1/2). oflhe Northwest: Quarter (NW:
/4 of the Northeast Quancr (NE 174) of Section Numbered Thmy four (34), TOWHShlp
Nunibered Twerity (20) North, Range Numbered Twenty-two (72) East.in the Town.of Franklin,

Manitowoc‘County. Wisconsin:

~ Parcel No:; Part of 005-034-002-001 :00

Parcel 3. _
The' West One-half (1/2) of the Northeast: Q'ﬁart'cr (NE'1/4) of the Northeast Quarter (NE
I74): and: the. West One-half (W 1/2) of the East ‘One-half(E 1/2) of the Northeast: Quarter (NE

1/4) of the Northeast Quarlcr (NE l/4) of Séction Numbered Thmy- four (34), Tow nshlp
Numbered Twenty (20) North, Range Numbered Twenty-two (22) East, in the Town of Eranklin,

Manitowoc County; Wisconsin.

Parcel No.: Partof005-034-001-000.00
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ENVIRONMENTAL
 PROTECTION. EASEMENT
i | AND
%:106460 |  DECLARATIONOF |
RESTRICTIVE |
COVENANTS ;

Décumeni Number

* STATE OF'Wi.. MTWC'C
'PRESTON JONES® REG/DEEC'S-
RECEIVED FOR RECORD
05/28/2009 '9:35.42'AM

This Environmental Protéction Easementand
Declaration of Restrictive:Covenants (the Agreement™)is
‘made-this 20" day of May 2009; by and between Terrance C.

V Lemberger (the ‘Grantor") and the: Lemberg,er Sites Draﬂcd by:and after recording retum: to: _
" ‘Remediation Group (“LSRG") (“the Graritee™).. The Grantor é ' Atorney Douglas B. Clark
-and-Grantee intend-that the-provisions of this: Agrcement also. E"'cc).y E‘&o ;“;':g;;' LLp

‘be. for the benefit-of’ 1he Wisconsin Department of Natural Madison, W1 537011497
‘Reésources (“WDNR™)-and the United States. 'WDNR and the: " Part of005-034-004-001.00 and
‘United States arehereinafter réferred to as the “Third Party 1 Pant 5{'0’05 :034-003-000:00
Beneficianies.™

Parccl 1dentification Number(s)
WITNESSETH: RO T [(

WHEREAS, Grantor. is the ownér of certain land in Manitowoe ‘County, Wisconsin, more.
particularly described on Exhibit A attached hereto:and made a part hereof{the: “Property’ )

Coa WHEREAS the LSRG is coimprised of the- Cny of ‘Manitowoc; Manitowoc: Company,
‘Manitowoc Public Utilities, Newell :Company, and Red Arrow Products:Company, LLC.

WHEREAS; the WDNR is acquiring this interest pursiiant to Wisconsifi Statites Sec.
292 31. '

WHEREAS, the Property is part of the Lemberger Transport Recychng (“LTR™),
- Superfund site locaied near the Village of Whitelaw, which.has been listed on thé: National

‘Priority List under the C omprchensive Environmental Response, Compensation. and Lmbnhty
Act( CERCLA B

W HEREAS the Osvner and the LSRG previously executed an Access and Easement
Agreement dated May J1.2003 (lhe “Priof Agreement’) that specified the:.conditions upon
which the LSRG was granted unrestiicted, continuous:and ‘permancat.aceess to the Property for:
itsclf, far the Unmd States Eny 1mnms.mal Protection ABency (“U.S. EPAY "), for-the W.DNR, and

~ach of their-contractors. -consultants-and representatives:

WHEREAS. pursuant 1o the Prior Agreement; the LSRG has-beei investigating and

-rumduunw hazardous substance contamination and.restoring the LTR site (the ‘Remediation™)
under the direction of the U.S. EPA and the WDNR, pursuant to: Consenl Decree No. 92-C-0383

MADI_ 1905836 2
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(ED: W:s 1997) (the, “Consént Decree’ Yand the Administrative Order by Corisernit No. V-W- 93-
C-196 (.S, EPA. Regon V., 1993) (the “AQCY);

WHEREAS, the:parties wish-to reaffirm:the Prior A’vreemem in its-entirety and to«clarify
and:agree o the following; {(1):to granta permanent right of accessiover the Property ‘to the
Grantée: for- -purposes-of implementing:. facilitating:and moniforing: ‘the rémedial actioi;, and-(2)- 10
impascion theé Propcmf tise réstrictions:as ¢ovénants that'will runwith the land.for the purpose of
protecting: humian hedlth and the. cmlronment and :

WHEREAS, Grantor wishes to coopcrate ‘with the Grantce in the xmplemcntatnon of.all
response acnons al the Site.

'NOW, THEREFORE;

5 Grant Grantor,.on'behalf of itself, its:successors and assigns, and-in
consideradtion ofithe’terms of;the Consent Decree: and the AOC, does hereby covenant and
declare that thé Propeny shall ‘bessubject 16 the restiictions:set forth herein. Furthermore,
Grantor, on' behalf of itself, itsisuccessors and assigris, and:in considération of the térms’ of the
Consent Decree and the AQC; does give; grant and convey-tothe-Grantee, and its assigns;.(1)
the perpetual right to-enforce said use-restrictions, and (2} :an-enyvironmental protection easement
of the naturc:and character, and for the: -pUrposes: exp].uned in this AErcement with.respect tothe

Property.

2. Pu_r_Qose Teis the purpose of this A greeiment 1o convey'to the:Grantece righits to:
facilitate the remedxanon of past environmental contamination and.to"protect human:health and
“the.environment by reducing the risk of exposure to-contaminants: 1t.isalso the.purpose:of this

Agreement that the Third Pany Beneficiaries shall have the:right to-enforce the'terms of this
Agrcement

3. ‘Third Party Bereficiaries: Graitoriand Grantee, on behalf of themselves and their
successors, transfereés-and assigns, heieby agrée that the WDNR and the United: States, togethei
with their successors-and assigns, are the intended: third party | beneficiaries of all the benefits and
rights conveyed to-the: Grantee under-this Agreement

4. Restrictions.on use: The following covenants..conditions, .and restrictions apply
'to thL usé or the Propenv for the beneﬁl of thc Grantee and the T]m'd Party Bcnchuzmcs and are.

an mtcrLst n the Pmpeny .md Lhexr authonzcd agcnts cmplovces or persons actm;: under thmr
directionand:cantrol:

(a)  ‘Groundwater underlying the Property:shall.net be extr’mucd -consumed.,
exposed or utilized in any way. except for the limited purposc:of‘ireating and monitoring
grouniht ater contamination levels in decordance with plans:approved by 1he ULS. EPA.

{b).  Theré shll be no-disturbance of the surface or-subsurfaceof the land in
ANy manmer; mdudms but hat himited to, ﬁlhm, duilling, excavilion romavial of top\ml fock of
‘minerals, orchange of the'fopography in any manner. ~

o
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o ‘Modification.of restrictions: -Any:request:for-modification or'rescission of this
Agreement shall be made to, the Graitee, the WDNR and the U.S. EPA at thié addrésses given,
below. This: Agreement niay be: imodificd.or tescinded (-mly with the:written approv al of the U.S.
EPA: Supcrfund Division Director and the Director of the WDNR.. ‘Grantor, on behalf of its
successors, transferees, -assigns-or other person acquiring an interest'in the Property; agrees to
file any U.S. EPA. approved and. WDNR approved modification to or-rescission of the:
Agn,cmt,nt with:thie appropriate Re;,xstrar of Decds and-a.certified’ copy. shall be. n.mmcd 1o the
1.S. EPA and the WDNR: at the addresses:listed below.

6. ,En.vxronmcmal Protection Easémernit: Gran,tb‘rhe,reb,y conveys and grants to-the:
LSRG, to'the Grantee, {o the; Third Party Beneficiaries and to'their ¢ontractors, consultants and.
representatives;.an irrevocable;: permanent-and ‘continuing'environmental protection easement. for
access to-and' use:of, at all reasonable times, the’ Property. for purposes of: (i) preparing for and
.conductmg the. Remcdlatlon. mcludmg buit riot limited to thé construction, -operation and
maintenance 6f 2 groundwater tréatrent svstem, a portion 6f Which may be located ‘ori'the
‘Property and (ii) any other purpose:deemed reasonably necessary by the LSRG, U.S. EPA,
and/or WDNR, pursuant to the Consent Decree, the AOC; and the:Prior Agreements.
iSubparagrdph (i1} shall not’ be- interpreted-to expand the purposcs for which this:easement is
given, but shiall be interpreted ito be consistent with subparagraph (i) and the piirpose for which:
this.easement is needed.

7. ‘No Owsriership. ‘This Agreement shall riot be ifiterpreted as conveying 1o the
'LSRG; or any other-party, any ownersﬁip rights:to the Property.. ‘This Agreement shall not be
interpreted as changing any of-the provisions of the Prior Agreements. Grantor.acknowledges:
that it Jias already agreed to refrain from activity on the Property that could negatively affect the
‘LSRG’s remediation efforts’or ex. acerbate thé sojl or groundwatér contamination at or in the
vicinity of the LL .or LTR sites.

8. Reservation of Legal Rights. Nothing in this' Agreement shall limit or-otherwise;
affect U.S. EPAs-rights.of entry.and access or U.S. EP A'siauthority to rake response-actions:
under CERCLA. the NCP, or other federal law, statuté; rule or-administrative:order.

9. No Public Aceess and Usé: "No right.of accéss of ise by the general publicito any
;portion of the Property is conveyed by this:-Agreement.

T10.. Noncc requircment: Grantor agreesito. inclidé in; anyinstrament, convevmg any
interest in any porien:of the Property. mu]udmg, but noi limited.to deeds, leases; caserents.
licenses and mortgages: a-notice which is in.substantially.the following form:

NOTICE: THE INTEREST CONVEYED HEREBY IS
SUBJECT TO AN ENVIRONMENTAL PROTECTION
EASEMENT AND DECLARATION OF RESTRICTIVE
COVENANTS IN FAVOR OF, AND ENFORCEABLE BY
THE WISCONSIN DEPARTMENT OF NATURAL
RESOURCES AND THE UNITED STATES OF AMERICA
AS THIRD PARTY BENEFICIARIES.

. MADI_1905836.2
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Wlthm thirty (30) days-of the date any:such instrumentiof conveyance is cxecu!r_:d ‘Grantor must
provide Granitee with'a céftified -copy of said instrument and, .if” it. has been recorded 'in the public

larid records, its rccordmg, |cfcruu,c

L Administrative lunsdlcnon The fedéral agency having:administrative jurisdiction

over-the interests: acquxred by the WUnited States by this; Agreeihent is the: U.S. EPA. The ' WDNR.

has.administrative:juri. sdxct_n_o,n_ over _lhe

interests: acquxrcd by this; Agrcemcm

12:  Enforcement: Grantee:and:Third Party Beneficiaries shall be entitled to: enforce
the termis.of this Agreement: by resort to spec1ﬁc performance or legal process, All remedies
available hier¢under shall be in addition to: ‘any-and-all other remedies at law or:in equity;
mcludmg CERCLA. Enforcement of the tenms ofi this Agreement shall be at the discretion of the
“Grantee, and any forbeararice, delay’or omission to’exercise its ri ghtq under this: Agreement i in.
the event of.arbreach-of any term of this Agreement shall not be deemed to bed waiver bv the
Grantee of such term or'of dny subsequent breach of the same or-any-other ierm, orof’ any: of the:

rights of the Grantegunder this Agréement.

: 3.  Covenaits: Granfor hereby covenants to.and. with the Grantee and the Thxrd Party
Beneficiaries, that the: Grantoriis: the! lawful fees ssimple owner of thé Property.

14.  Notices: Any notice, demand, request, consent, approval or comimunicationithat:
either party desires-or is required to-give fo the other shall be in writin B and shall.eitheér be served:
personally ot sent.b_ v first-class. mail,- ‘postage prepaid, addressed as follows:

To Grantot:

Terrance C. Lemberger
14006 County Trurk Highway K
Reedsville; Wi -54230

To Third Party Beneficiary:

U.s. Envirenmental Protection Agency

Region. Five Adiministrator
77 West Jacksonr Boulevard
Chicago. IL.60604.

15, Géneral provisins:

fa) - Controlling law:

To Third Partv Beneficiary:

Wisconsin Dept. 6f Naturil Rescurces
101 South Webster Street
Madison, W1:53703

To LSRG

- Douglas B: Clark
* Foley & Lardner LLP

4 50 gl::as"t- G lman Street
Madi’so'n W] 5.)703‘-

Theinterprctation and performance of this Agrecment

shal be y daverned by the 1aws ol ihe United States-or. 11 there aresnovapplicable federal laws, by

ihe law of the State of Wisconsis,

1b) Libudf wﬁs‘tr’uclion

Any gencral rulc:of construction Lo theicontrary

notwithstanding; this-Agreement shall be thme construed in favor of the grant o;ceffect the
purpasc-of this Azreement and the policy and pu”r:posg ot CERCLA. if any _prn\tﬁx_mn,of this
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.A;_,rc,cmcnt is found:1o be ambij Zuous; ai: interpretation consistent with;the purpose of this.
Agreement that would render the -provision:valid shall be favored over any:interpretation that:
would render it invalid..

(<) Severability: Ifany provision of this Agreement, or the application ofit 1o
Any person or. Circumstance; is found to:be mvahd the remainder-of the:provisions of this.
instrument, or the aPphcanon ofsuch prov isions’to persons or ‘circumstances other. than those 1o
which it is found to be invalid, as the:case may be, shall not be affected thereby.;

:('d) Entire A grcemcnt This A greement s sets forth theentire agreement of the
partieswith respect to rights and restrictions crealed hereby;.and' supcrsedes all priordiscussions,
negouations, undemandmgs or agreements relatmg, théreto, all of which aré mer;,ed herein,
except: that unless expressly inodificd or ameénded hérein; nothmg in this Agreeinent i is'intended
67 shall be deemeéd 16 supersede rcp]acc or aiend the Prior. Agreement, which.remains in full
effect and is are legally: bmdmg on both parties..

(e)  No Forfeiture: Nothing contained herein will result in-a.forfeiture-or
reversion of Grantor’s title/in-any respect.

(H Termmahon of Rights-and Obligations:: A party’s’ n,,hts and obhganons
under this Agreement terminate upon transfer of the party's interest in the:Easement or- Property,
except that liability for acts:or omlssmns océurring prior 1o’ transfer: shall survive transfer.

(2) C’ountér'p‘ﬁns The p‘artit:s mav‘exec‘ute this.Agreement in two or more
Counterparts; which shall, in the aggregate; be signed ‘by both parties; each counterpart shall be
deemed:an-original instrument as.against-any party who has signed it. In the event.of any
disparity between :the:counterparts: produced, thé recorded counterpart shall be- controlling:

(h) ‘Binding Effect: All of the térms and condmons in this 4 Agreement,

Jincluding the’ bencﬁts and burdens, shall run with'the land as to the Property. and shall be binding

iipor, inure to the benefit of, and be enforceable by-the Grantee; the:Third Party Beneficiarics
:and their respective successors:and-assigns. Non-use or limited use of the casement rights

-granted in-this' Agreement:shall not prevent-the bcncﬁtmg party: from later isse o the rights 10 the

fullest extent:authorized in this Agieement.

(i) Rule Aynmt Pclpemmes In the.évent it shall have been déterimined by a
court of ‘competent jurisdiction: that any of the interests conveyed .or assigned or purported to be
conveyed or assigmed herein.are void:as against any rule:against perpetuitics or'Chapter. 700 of,
the Wisconsin Statutes. or iis successor. the life or’lives:of such interest or interests shall be:
deemed: without any further action on the-part of any-party to be the longest life:or lives possible
W nhuul v ml.mon of any =uch ru]c or <mtu\e as n 1: the mluumn ofthc panu.s hereto that the

TO HAVE AND TO HOLD unta thé 'Gfamj-cefahd. its agsigns forever.

MAD!_1905836.2
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IN WITNESS WHEREOF, ‘the parties hereto.. Avhich's fiay be | Fepr esented'by and throu" ¥
their-appointed counsel, enterinto this Agreement. Each. person: signing this Agrcement
represents aiid Warrants that hc-or'she has the full powcr and’aulhonly to enter'into this
Achc' cnt.

i /zb/

Terrance C; Lemberger, Ownef ~ ~ Date

- LEMBERGER SITES'REMEDIATION GROUP

(i Slaofos

Doug(as B. C]ark Aéent Date:

MADI_.1805836.2
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STATE.OF WISCONSIN ) - Willll!lﬂlmlllﬂllmll 028 e 311

S
DANE COUNTY. )

Pcrsonauy came before me this 20th: day of Miy; "QOQ the abovc—namﬁd
Terrance C. Lemberger, ‘o me known to be the p(;rson ).ho executed the fort1>/o¢n!, instrument

and acknowlcedge that he cxecuted the same., & / .‘

e LT
o Deborah A. Taugh;/ '
[ Notary Public, Dane County, Wisconsin
My comfnission expireg January 6, 2013

STATE OF WISCONSIN )
) ) ss:
COUNTY OF DANE )

Pcrsonally came before me this 20th day of. May, 2009, the above named Doualas
B. Clark; to me known'1o be the agentof Lemberger Sites. Remiediation Group and the person_
whoexecuted the foregoing instrument and ac.knowledge that he/she executed the sameofi’ #
behalf of said entity by its authority.. 2t 1

s et s s M s :" 2
N / l : "
’/"‘”“/ o

Y D s /’7‘14 ?

Deborah A. Taugher / ~——\
&Nota[y Pubhc Dane uumy Wiscaonsin

My¥icommission expires January 6, 2013.

Allachments:, Exhibit A-Legal description of the'Property

"~
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EXHIBIT A
Legal Déscription of Property

of Reuncnve Covemmrc i hmned 10. fhe property thiar lies w:tlnn the fence at. the. I.TR vue as:

described’ belmv

- Apaicel of approximately fivei(5)-acrés thatincludes: »
1y All 'exc.;ept the East’ (E) Two Hundred. ana"ﬁft).' (250) fet of the North One-hal f(N
v4y of the*North One-half (N :) of the North One-half (N ) of the Southeast One-quarter (SE
14).0f the Northeast One-quarter (NE “%Y of Section Numbered Thlr[)'-four {34); Township:

Numbered' Twenty.(20) North, Range Numbered Twenty-two (22) East, in:the: Town of Franklin
Manitowoé Cotinty,, Wisconsin.-

“Tax Parcel No: Part of 005-034:004-001.00
and

‘(7) ‘The North Oné-half (N 2) of the Notth: One-half(N Y4) of the. Noith One-half (N ¥ )
of the East (E) Two Hundred and Frﬁy (250) feet of the Southwest One-quaner (SW. %), of the
Northeast One-quarter(NE %) of Section‘Numbered Thirty-four(34); Township Numbered
Twenty. (20) North, Range Numbered Twenty-two (22) East,.in the Town of*Franklin.Manitowoc:
County, Wmconsm

Tax Parcel No: Part 6f 005-034:003-000.00 -

MADI_1905836.2
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370761
Document Number i '
. : ENVIRON MENTAL )
‘ o PROTECTION EASEMENT 4
; AND ;
oG 1083356 " DECLARATION OF
_ RESTRICTIVE COVENANTS
- STATE OF Wi - MTWC G
PRESTON JONES REG/DELDS

RECEIVED FOR RECORD.
05/15/2010 8:25:54 AM

This Environmental Protection Easement and )
Declaration of Restrictive Covenants (the “Agreement”) is
made this 20" day of May 2009, by and between Kenncth J.

[Lemberger, an unmarmed man (the “Grantor”), and the’ / E J
Lemberger Sites Remediation Group (“LLSRG") (“the ] g;z )5 ‘é ale

Grantec™). The Grantor and Gramee intend that the Draficd by and afier recording refum to:
provisions of this Agrcement also be for the benelit of the /.\llomey Douglas 8. Clark
Wisconsin Department of Natural Resources (“WDNR™) I'O‘F)’ & Lardner LLP
and the United States. WDNR and the United States are . | P. 0. Box 1497
hereinatter referred to as the “Third Party Beneficiaries.” : Madison, W1 _53701-1497
WITNESSETH: , 005-027-013-000.00,
; : Part of 005-034-002-001.00 and
WHEREAS, Grantor is the owner of certain land in Part of 005-034-001-000.00
Manitowoc County, Wisconsin, more particularly described Parce! [dentification Number(s)
on Exhibit A attached hcreto and made a pdrt hereof (the
“Praperty™);

WHEREAS, the LSRG is comprised of the City of Manitowoc, Manitowoc Company,
Manitowoc Public Utilities, Newell Company and Red Arrow Products Company, LLC;

WHEREAS, the WDNR is acquiring this interest pursuant to Wisconsin Statutes Sec.
29231; - '

WHEREAS, the Property includes the Lemberger Landfill (“LL™) and part of the
Lemberger Trunsport Recycling ("LTR’") Superfund sites Jocaled near the Village of Whitelaw,
which have been listed on the National Priority List under the (,omprehenqwc. Environmental
Response, Cumpcnsatlun and Liability Act (“CERCLA §

WHEREAS, the Owner and the LSRG previously executed a Global Acccss Agrec_mcnt
dated May 31, 1995 and an Amended and Restated Global Access and Easement Agreement
dated Junc ‘_3, 2000 (the “Prior Agreements™), which Pnor Agreements specified the conditions
upon which the LSRG was granted unrestricted, continuous and permancnt access to the
Property for itself, for the United States Environmental Protection Agency (“U.S. EPA™), for the

WDNR, and cach of their contractors, consultants and representatives;

WHEREAS, pursuant to the Prior Agreements, the LSRG has been investigating and
remediating hazardous substance contamination and restoring the LI and the LTR sites (the .
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“Remediation™) undcr the direction of the U.S. EPA and the WDNR pursuant to Consent Decree
No. 92-C-0583 (E.D. Wis. 1992) (the “Consent Decrec”) and the Administrative Order by
Consent No. V-W-93-C-196 (U.S. EPA Region V, 1993) (the “AOC"); ’

, ~WHEREAS, the parties wish to reaffirm the Prior Agrcements in their entirety and to
clarify and agree to the following: (1) to grant a permanent right of access over the Property to
the Grantec for purposes of implementing, facilitating and monitoring the remedial action; and
(2) to impose on the Property use restrictions as covenants that will run with the land for the
purpose of protecting human health and the environment; and
: ; !

WHEREAS, Grantor.wishes to cooperate with the Grantee in the implementation of all
response actions at the Sitc.

NOW, THEREFORE:

1L Grant: Grantor, on behalf of itself, its successors and assigns, and in
consideration of the terms of the Consent Decree and the AOC, does hereby covenant and
declarc that the Property shall bc subject to the restrictions set forth herein. Furthcrmore,
Grantor on behalf of itself, its successors and assigns, and in consideration of the terms of the
Consent Decrce and the AOC does give, grant and convey to the Grantee and its assigns, (1) the .
perpetual right to enforce said use restrictions, and (2) an environmental protection easement of*
the nature and charucter, and for the purposes explained in this Agreement, with respect to lhc
Property.

2) Purposc: It is the purpose of this Agreement to convey to the Grantee rights to
facilitate the remediation of past environmental contamination and to protect human health and
the environment by reducing the risk of exposure to contaminants. It is also the purpose of this
Agreement that the Third Party Beneficiaries shall have the right to enforce the terms of this
Agreement. : ! ;

3. ' Third Party Beneficiaries: ‘Grantor and Grantee, on behalf of themselves and their
successors, transferees, and assigns, hereby agree that the WDNR and the United States, together
“with their successors and assigns, are the intended third party bencﬁcmncs of all the benefits and
rights conveyed to the Grantee under this Agreeman

4, Restrictions on use: The following covenants, conditions, and restrictions apply
to the use of the Property for the benefit of the Grantce and the Third Party Beneficiaries and are
binding upon the Grantor including its successors, transferces, assigns or other person acquinng
an interest in the Property and their authorized agents, employees, or persons actmg under their
direction and control.

(a) Groundwater underlying the Property shall not be extracted, consumed,
exposed or utilized in any way, except for the limited purpose of treating and monitoring
groundwater contamination levels in accordance with plans approved by the U.S. EPA.

MADI_1044514.5
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(b)  There shall be no disturbance of the surface or subsurfacc of the land in
any manner, including but not limited to ﬁllmg drilling, excavation, removal oflopsonl rock or
minerals, or change of the topography in any manner.

Sk Modification of restrictions: Any request for modification or rescission of this
Agreement shall be made to the Grantee, the WDNR and the U.S. CPA at the addresses given
below. This Agreement may be modified or rescinded only with the writien approval of the U.S.
EPA Superfund Division Director and the Director of the WDNR. Grantor, on behalf of its
succg:ssbr’s, transferees, assigns or other person acquiring an interest in the Property, agrees to
file any U.S. EPA approved and WDNR approved modification to or rescission of the
‘Agreement with the appropriate Registrar of Deeds and a certified copy shall be returned to the
U.S. EPA and the WDNR at the addresses listed below.

6. Environmental Protection Easement: Grantor hercby conveys and grants to the
LSRG, to the Grantee, to the Third Party Beneficiaries and to their contractors, consultants and
representatives, an irrevocable, permanent and continuing environmental protection eascment for
access to and use of, at all reasonable times, the Property for purposes of: (i) preparing for and
- conducting the Remediation, including but not limited to the construction, operation and

- maintenance of a groundwater treatment system, a portion of which may be located on the -
Property and (ii) any other purpose deemed reasonably necessary by the LSRG, U.S. EPA,
and/or WDNR, pursuant to the Consent Decree, the AOC, and the Prior Agreements.
Subparagraph (ii) shall not be interpreted to expand the purposcs for which this easement is
given, but shall be interpreted to be consistent with subparagraph (i) and the purpose for which
this easement is needed. :

) No Ownership. This Agreement shall not be interpreted as conveying to the
LSRG. or any other party, any ownership rights to the Property. This Agreement shall not be
interpreted as changing any of the provisions of the Prior Agreements. Grantor acknowledges
that it has already agreed to refrain from activity on the Property, or on any additional Grantor-
owned property in the vicinity of the Property, that could negatively affect the LSRG's
remediation cfforts or exacerbate the soil or groundwaler contamination at or in the vicinity of’
the LL or LTR sites.

8. Resen'aiion of Legal Rights. Nothing in this Agreemecnt shall limit or otherwise
affect U.S. EPA’s rights ol entry and access or U.S. EPA’s authority to take responsc actions
under CERCILA, the NCP, or other federal law, statute rulc or administrative order.

9. No Pubhc Access and Use: No right of access or use by the general public 10 any
" portion of the Property is conveyed by this Agreement.

10.  Notice requirement: Grantor agrees to include in any instrument conveying any
interest in any portion of the Property, including but not limited to deeds, leases, eascmcnts
licenses and mortgages, a notice which is in substantially the tollowmg form:

NOTICE: THE INTEREST CONVEYED HEREBY IS
_ SUBJECT TO AN ENVIRONMENTAL PROTECTION
EASEMENT AND DECLARATION OF RESTRICTIVE

3
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COVENANTS IN FAVOR OF, AND ENFORCEABLE BY
THE WISCONSIN DEPARTMENT OF NATURAL
RESOURCES AND THE UNITED STATES OF AMERICA
AS THIRD PARTY BENEFICIARIES.

Within thirty (30) days of the date any such instrument of conveyance is executed,
Grantor must provide Grantee with a certificd copy of said instrument and, if it has been
recorded in the public land records, its recording reference.

1. Admini_stfalive jursdiction; The federal agency having administrative jurisdiction
over the interests acquired by the United States by this Agreement is-the U.S. EPA. The WDNR
has administrative jurisdiction over the intcrests acquired by this Agreement. #

12.  Enforcement: Grantec and Third Party Beneficiarics shall be entitled to enforce-
the terms of this Agreement by resort to specific perfonmance or legal process. All remedies
available hereunder shall be in addition to any and all other remedies al law or in equity,
including CERCLA. Enforcement of the terms of this Agrcement shall be at the discretion of the
Grantee, and any forbcarance, delay or omission 10 exercise its rights under this Agreement in
the event of a breach of any term of this Agreement shall not be deemed (o be a waiver by the
Grantce of such term or of any subsequent breach of the same or any other term, or of any of the
rights of the Grantee under this Agreement. IR -

13. Covenants: Grantor hereby covenants to and with the Grantce and the Third Party
Beneficiaries, that the Grantor is the lawful fee simple owner of the Property.

14..  Notices: Any notice, demand, request, consent, approval, or communication that
cither party desires or is required to give to the other shall be in writing and shall either be served
personally or sent by first class mail, postage prepaid, addressed as follows:

To Grantor: . d To Third Party Beneficiary:
Kenneth Lemberger Wisconsin Dept. of Natural Resources
10007 Reif Mills Road 101 South Webster Street
Whitelaw, W[ 54247 Madison, W1 53703
To Third Parly Beneficiary: To LSRG:
U.S. Environmental Protection Agency. Douglas B. Clark
Region Five Administrator Foley & Lardner LLP
77 West Jackson Boulcvard 150 East Gilman Street
- Chicago, I1. 60604 Madison, WI 53703
: (608) 258-4276
4
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I5. ° General provisions: :
(a) Controlling law: The imc.rprciation and performance of this Agreement
shall be governed by the laws of the United States or, 1flhere are no applicable federal faws, by
the law of the State of Wisconsin.

(b) Liberal construction: Any general rule of construction to the contrary
notwithstanding, this Agreement shall be liberally construed in favor of the grant to effect the
purposc of this Agreement and the policy and purpose of CERCLA. If ahy provision of this
Agreement is found to be ambiguous, an interpretation consistent with the purposc of this
Agreement that would render the provision valid shall be favored over any interpretation that
would render it invalid. :

()  Severability: If any provision of this Agreement, or the application ol'it to
any person or circumstance, is found to be invalid, the remainder of the provisions of this
instrument, or the application of such provisions to persons or circumstances other than those to
which it is found to be invalid, as the case may be, shall not be affected thereby.

(d) - Entire Agrcement: This Agreement sets forth the entirc agreement of the

parties wit,h respect to rights and restrictions created hereby, and supersedes all prior discussions, :

negotiations, understandings, or agreements relating thereto, all of which are merged herein, .
except that unless expressly modified or amended herein, nothing in this Agrecment is intended
or shall be deemed to supersede, replace or amend the Prior Agreements which remain in full
cffect and are legally binding on both parties.

(¢)  No Forféiture: Nothing contained herein will result in a forfeiture or
reversion of Grantor's title in any respect.

_ €)) Termination of Rights and Obligations: A party's rights and obligations
under this Agreement terminate upon transfer of the party’s interest in the Easement or Property,
except that hability for acts or omissions occurring prior 1o transfer shall survive transfer.

(g) Counterparts: The parties may execute this Agreement in two or more
counterparts, which shall, in the aggrcgate, be signed by both parties; each counterpart shall be
deemed an original instrument as against any party who has signed it. In the event of any

_disparity between the counterparts produced, the recorded counterpart shall be controlling.

(h) Binding Effect: All of the tenms and conditions in this Agrecment,
including the benefits and burdens, shall run with the land as to the Property and shall be binding
upon, inure to the benefit of, and be enforceable by the Grantee, the Third Party Beneficianies
and their respective successors and assigns. Non-use or limited use of the easement rights
granted in this Agreement shall nol prevent the benefiting party from later usc of the rights to the
fullest extent authorized in this Agrccmenl. '

(i) Rule A;,amst Perpctumes In the event it shall have been determined by a
coun of competent jurisdiction that any of the interests conveyed or assigned or purported to be
conveyed or assigned herein arc void as against any rule against perpetuitics or Chapler 700 of
the Wisconsin Statutes, or its successor, the life or lives of such interest or interests shall be

5
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deemed without any further action on the part of any party to be the longés! life or lives possible
without violation of any such rule or statute, as 1t is the intention of the partics hereto that the
interest conveyed herein shall not be in violation of any such rule or statute.

TO HAVE AND TO HOLD unto the Grantce and its assigns forever.

IN WITNESS WHEREOF, the partics hereto, which may be represented by and through
their appointed counsel, enter into this Agreement. Each person signing this Agreement
represents and warrants that he or she has the full power and authority to cnter into this
Agrecment.

i D 618/ 0p
enneth J. LerffbergerfOwner ' Date / jib i

LEMBERGER SIT EDIATION GROUP

By, -
Douﬁas B. Clark, Agent , Date

Llio]1)
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STATE OF WISCONSIN )
: ; ) ss.
COUNTY OF PANRT )
ManHv (A0 Cs
ook Tune. 8010

Personally came before me this-20th-day-ef May;2009, the above- named Kenneth
I bcmberger to me known to be the person who exec@d the foregoing instrument and

acknowledge that he executed the same. L
o Debra. I Hu‘oﬂch

NMFMMWW
My cominission expires
Man e W=

1 G

CoImmiSTiDn eepire.

STATE OF WISCONSIN ) ' ' \ A-A3 =
) ss. 3 A CERN
- COUNTY OF B#N’I—T ) :
Manits o€ | Jobe of Tine. o0
Personally came before me this 26th-day of ¥tay; 2009, the above named Douglas

B. Clark, to me known to be the agent of Lemberger Sites Remediation Group and the person
who executed the foregoing instrument and acknowledge that he/she executed the same on

behalf of said entity by its authority. ; ; SN ¥

“her Dobr«JH’&Ja{o{Q

Notary Pubhc Baae-Commty; Wisconstm——
My commission expires ¥aauary 62013 :
“Mancipeive Comity b

expices 433713~

Attachments: Exhibit A-Legal 'des'cr'iption of the Property
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EXHIBIT A
. Legal Description of Property

The Property that is the subject of this Environmental Protection Easement and Declaration

of Restrictive Covenants is limited to the property thal lies within the fences that surround the

Parcels described below:

Parcel 1:

The Northeast Quartcr. (NE 1/4) of thc Southeast Quarter (SE 1/4) of Scction Numbered

Twenty-seven (27) Township Numbered Twenty (20) North, Range Numbered Twenty-two (22)

East, in the Town of Franklin Manitowoc County, Wisconsin. ¥
Parcel No.: 005-027-013-000.00
Pareel 2

The East One-half (E 1/2) ot the East One-half (E 1/2) of the Northwust Quarter (NW
1/4) uf the Northeast Quarter (NE 1/4) of Section Numbered Thirty-four (34), Township
Numbered ‘I'wenty (20) North, Range Numbered Twenty-two (22) East, in the Town 01 Franklin,
Manitowoc County, Wisconsin.

Parcel No.: Part of 005-034-002-001 .00
Pareel 3:

All except the East (E) Two Hundred and Fifty (250) [eet of the Northcast Quarter (NE
1/4) of the Northeast Quarter (NE 1/4) of Section Numbered Thirty-four (34); Township .
Numbered Twenty (2) North, Range Numbered lwcnty—two (22) haql in the Town of Franklin,
Manitowoc County, Wisconsin.

Parcel No.: Part of 005-034-001-000.00

~ MADI_1044514.5
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3 Lﬁ_ﬂm Tboseporhonsofda:?ropmydmmmawcukmdm

as of the date’of this: Agrcuncm may continix to be uscd for agricultiiral pirposes; provided. .

however, that the Grantor shall not expand the e)nstmg ngnculmral use of the Property- without
the Bencficiary's written consent, which consent:the Beneficiary- -may. wuhhold in/its sole and’
absolute-discretion.. Also, nothing in thns Agmemem shall Testrict the: right of the Bencﬂcmy 10 -
use the Propeny in any:manner authorized by previous: ngrcc:ncnt: ‘between the Grantor.and

‘Benéficiary,

4, : Reserved Righis. G:mormrva 1o themselves and their. heirs,

l SUCCESSOTS. andassngmlll rights sccruing from the ownership of the: Property including the right

1b'engage in; orpennnornmwmhmwengagem,nll usesofthel'mputyﬁnmnot

expressly pmlu'bxtcd and llm are not inconsistent: with the purpose of this Agxu:ment.

5.  iAccess. Nongluofnmnbythegen:ralpublntouypmﬁonof!bc

'Property is conveyed by.this Ageeml.

6.  Rights snd Obligations. To nccunphsh the purpose of this Agm:ment.

A 'thc followmg Tights are eonvcyed 10 Bcneﬁcnry by this Agm:ncm. To enter upon the Property

81 reasonsble times to.maniior.complisnce with "and otherwise enforce the térms of this’
Agmmenlmv»dedthd.aceplmusuwhcnﬂm&ﬁmddcmmﬂutmme&wms
_nquuedduemlncmcrgcn:yanoprcvem,lcrmmmmmxm:avlohnm of the Agreement,
such’entry shall be upon'piior reasonable riotice to Grantor; and to prevent any ‘activify or. use.of
the' Property: dunspm)u‘bncdonnconsastcu vnththepupouofﬂm Agreement. The rights
conveyed o' Beneficiary shall dso be considered as obligations assumed by Bencficiary.

7. Control.; NothmgmdnsAmmtshxﬂbcoonﬂnwdumldn.m
ﬂu:abacnceoh)udlculdecree,tolnyngbtwubﬂnymBmﬁmytoexmphysmlm

mar.agerul control over the operstions of the Property or activities on Iherperty Bcneﬁcm'y
Shlﬂ niot'in‘any case unreasonably interfere with: Grmm-’s use-and enjoymént of the- Pmp:rry

‘8. . Remedies. Imeﬁcmydctamm:slhuavmhbonofﬁwwmsufﬂm

Agreemént has occurred or is threatencd, Beneficiary, shall attempt to informally 1 resolve the

violation with'Grantor. If informal mkmonlsnmmﬁn,&:ncﬁcmy shnllg:vewnucn
notice to Gramor of such violation end demand comrective action sufficient 10.cure the violation
and, whemtbewolmnhvoham;mymﬁc?npwtymuhn;ﬁommymcm-mmy
pnolubnedormmmthmemmofﬁmAmmmmmepomononhe
Property. 10 Its prior condition..-If:Grantor fails to cure the violation within 30:days.afier receipt

‘of notice: from Bentficiary, or if the violation cannot be reasonably cured Within 30 days but:

Gnntorfuklobegmunmgmhwolmonufulsmconunumdfhgeouymwchvxohhun,

Bencficiary mlybrmglnacuonlllcwormeqmylomforcelhelcmnoﬁhs}\mmm

enjoin violation. by temporary:or perinanent injunction, 1o require restoration’ of the ‘Property to

thé condition that existed prior.10 the vislation'dind récover allof its’ costs and:expense incurred
in:connection with such-ection; incuding withowt limitation, uumomb!e attorneys” fees, 1If.

‘Beneficiary dmmlms that circumstances raquhe immediate ‘action o prevent or. mldgue

., significant: damage 1o the conservation values. of th: Pmperty, Beneficiary, may. pursue its
.remedies without prior notice to° Grantér. Bcncfu:wy s rights shall apply equally-in‘the event of
either acuulmnuutmdwolluum. Nothing contained’ munsAgreementshnll becunmuedto

o2s
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" PROPERTY' USE

'995679 " RESTRICTION RiE oy ’pﬁ

AGREIMENT

‘ : THIS PROPERTY USE RESTRIC'I'ION
AGREEMENT (this *Agr is made and effec

_ August. 3, 2005, by and berween NORBERT AND CLARA- GAIL 1

'BRAUN (collectively, the “Granti™) and the LEMBERGER SITES |
"REMEDIATION GROUP (the memﬁauy"). :

wnnzssnrn. | REcEIvED FonecorD

| WHEREAS; the. Gmnur i5 the foe siraplé cwnér of '
ccmm real Pmpcny (l.hc “Property”): Iocnuad in:the Town' of ; '
.Frmklm. Manitowoe: County, Wnsconsln. as described'on Ez:_h;_hu . Reconding Aia!

. STATE OF Wi MTWC CO.-. .
‘PRESTON JONES REQ/DEEDS

A"ariached heteto and hercby made a pant hcreof' 1 .Doficd by, sad atier reconding, remum ta:
WHEREAS, the Grantor and Beieficiary wishto | -Dolighes 5. Bick
restrict development of those partions of the Pn : ';"gy:om e
“unimproved and mdevel<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>